The Library of Congress’ 
EARLY STATE RECORDS PROJECT 


converted from the original microfilm held by the 
Vincent C. Immel Law Library, Saint Louis University 


through the generous support of a grant from the 


Council on Library and Information Resources 


i ` 
* 
x t 
- E 
E 
ws 4 
dk 
è 
Di " ~ 
«v * i 
* 3 
i » -. " EI 
* * w E x * —- m 
F — a 
* B ti » * + 
* x 
M ’ ie * 
\ y ES 
E F . a - 
1 . M4. 4 : 
[S Yy, * r t * 
- o - 4 ES EHE 
* E - y s3 
y 4 n3 m > - y 
‘ ~ x 
w+). = OF THE eo oar) 2p TEN Sls 
a > % Rov kag te eos, t a >» 
* "m Y oe bette! T NEAN ‘ pa 
^ x E 1 í - * 4 4 
+ ~ E ~ - PES ~ " 
- 4 « E » ^; .7- we ~ e 
^ te 4 « NE E: 
: x “ x 7 5 ab f NA D ~ kois » 2? 
^ E uu m + E 
‘ * ^ e vm em o IER SC a, 3c TRE Leg ~- CM NE P 
4 a 3 ^ov * - A w 27^ BÉ E a wd 
g " a "n "^ x t 
^ ue E 2 TA ~ =~ P See 
v & ^ P x c£ Y pulo T 3 - Yo 
- ~ * wc ues », ys «RC Yom LES oo o8 
E à * - " MS w e 
* x, . a Y T DRE = - r US ~ SAC + 
x tan * ST - is "Y ` PEE Sy 
T. S » KT 2 , $ ~ xX^ aon cad ubt Paes ae 
d v wo ae Pe RI M prem mero 4 cz nr 
z t wir 3 X ey ^ ym i ole 
z n * ns X 4 ` - D ^ ^ - ^ 
2 d 5 - UA : r3 yas UN fa * 
B z ^ i & e -— M4 € 
$ > oR ` we d E 
t s AE - LI x = 
$ arte 
4 z " ` 1 
» ^ s Ps: * Án Py 3 wes ra NF -e a y 
T by = D toe yA x Br or AE LZ ` - = 
b * id , e ~ A ome oe ^ ET EX w 
* J 
" zt H 
$ E z 5 v x * # > om erphiinn.. 
; ae id dew cei" oque n $ Zoe 05 j uua: 
27 * ME d ^ ~ Ed y ad a CUAL - 
i ` ~ a VO ^ x Ns » yo} 4. 
- e A 
e lr - 
A * & Zs 2 
iA x * o m A n 4 X e 
m La 4 ~ -. p AM Ys n ia 
» " 


x 
DNE “GEO. H. WILLIAM "trees ed es 
Vo ius Sy Chi istice. > Ecos uk "og 
5 rere wra Tu Mu! i ue 
ME ey 2 ^ * ^v ^ oe “ ^. x aq 
eas : , CYRUS OLNEY; TAn 
t t e EN "T a LE NE 
T e e" 
x " " 4 " 
TEE . | OBADIAH B. "McFADDEN, . Associate Justices. -~ `> : 
X LJ 
Cos VOTUM. P, DEADY, z vo PE 
* E. " P "n 8 Pcie = > N 
"à "n. Ee MU Lon a ~ 5 
4 E " k oal * hod f p ^ 3 
4 b A - 9 LES T - a y! 4 E Q;ocmMe-— z 
M oy ee Sy om E od < t P 
* * x LI - E x * E g 2 A PS ` ki 
~ - " Pavo ia! a * t hal * FX - x 
» ’ MEET = T P x E 7 cu Ja E ub cs * 
2 u " ! E d ky ` E a i ca - E i 
" um ud. + ae 4 ` * en "M Ue 
* - * e ‘ " A * ^ ^ ae 
, . * 3 E b 
A m S A 
= a Eo oey - 
np T c te tees = E ee A p 
V4 os s n = e5 — 0 : 
x z > u gem - » "E n 
pee i 5 ; un S Du EE EE - 
- X R % ect t E E 
6 * x Z- " "Y. ON z x A à 
7 à a te - er ' ^ 
Yon f 2 2 quot M ^ Ene * € 1 * 
>* ur - -y Aa TA 5 T s t TEGS ` 
^ * * e ^4 — . 
ek es 2, 7 weg OC out ee toc EET pul d pics i 
zi es F C ec LSS ina , s LE, CE MEE M 
tl ~ ^ - x - E - -— ` i P < > 
e , wow. di a * E - is " t * T - 
SU s £L dk Res iom 
" a M * - - 
E + " ^ 
AL ~ CORVALLIS, OREGON: d ledio SLOT 
, 3 s V 
, SH, E a Ue 
Ms . 
ASAHEL BUS "TERRITORIAL PRINTER. ^ RU DE ^, 
" 5 
' : m + * ery s x Sn E x Wed ra m. 
. « x " è M EI M in E D ia er fel 
à $i ng eE ai % - d us rant 7 Slane 4 ? ES 
, T e< p M ` . ~F ` 
Eo D - Qo ox 
" "E T P^ boys + ~ = » + 
> Po5« E H" T n - ‘ 
- - *e d bd 
tar A "E EN n QE EE 
- s T a + - gat x d n" 
P AC eus x m -— x PM omy 
* N 2 x ERES d Tous ~ By i p 3 x ME 
é $ E 
8 tg > 
Qa ES ' LET u u < te - za 


TET PA. 


terror T m ite nh t i iP ar reete pum — 


o — eR 


-~= 


eenaa npe 


MM More maag mcr n Res 


f 


r 


~ 


1 


as 


^ 


i 


+ “ 
te ES A 
E 
1 1 5 > 
n « 
t » ez 
4 t 
p i 
^ 4 + 
' ^ Ea P uu 
i». s E 
` E B -~ 
PE. “4 4 n um ^ 
^ x Ve ie 
4 t Yer 
e ^ 
+ ox. boy 
4 sD » » * ^. 
X D 
^, d D 
) £474 
P » " » H , 
"ELS. A a 
3 [s « 
- 4 ' 
EL i 
+ 
+ kp? - 
s> P ad 
- a d ^ 
E E - 
M cw Y z NS E 
KS k f bad ~ 
7, p> " [3 à 
= a 
LÀ V la > Li A^ z 
vai n 
$ ^ a t 
E ` že 4 
E E - » 
< 
* s 
- - -t 
- 1 
, * ^ 
ES Y 1 H "Y 
~ t * 
x , d t 
Y LU r 
a H ^ i 
N * ag & « m 1 
r w E 
‘ ac > 
th ge 4 E 
* ON 4 “~ ^ 
n E - 
Cs a 
. 264 Ju 
2? A $ a X > 
4 
a DE 
r 2 
ài yx 4 
g ¥ 
4 a 
a x -r x 3 
* fe 
© 1 i Vina 
4 a 
P^ 1 * 
R m E E 
- m P 
4 Li 
ct v E 
z? » 
s * a K t 
* P Mt 
< 
X> i £ + E 
* 
LEM E 
n 7 - T 
wer " 
4 E " 
i * E D 
um ume a c rare Mea a d ene. 


bs 


m A9 e wiee omy. 


EOS Ln dy | Lipi. ida TD en BS onan Eile ae i peus c elect ehe c eg Sas eee EA 


E 


Fue ote 


en 
Leer teinte nti etn 
o da W 


x 
nir d rre 
sel arp lerra ter OAR AB 


IUIUS EIN 
s> 


` 
a 
TOR OR 
28 A te 
H ew n 
x 
+ rad * 4 
M 
S 
— ^ 
$ 7f 
- ` 
. ' 
n at x 8 ^ 
4 + " ons ‘ ~ fy " 
- 1 > " s E i a = k 1 a 4 B e 
D 7 ` j * x 7 
" ; - " E " i A v 
E ) 1 ox 4 x r eo ae , 
$ tox f Tos & e M 3 T 
1 a 
E NE h ; ' ROSE d ` " ; yo , i 
. 
E ES E pi " * , ^ x n + * 
s . ^4 - * s . 
+ v s y t ni ka P n + 
2 i e x 
* on ha 65 y k> it Yi ^ z } * "E G 
E B > à y Pa t x s 1 qo, Voc ‘ 
"E H ^ 85 r ~ * k + gott 7 
» L > * " + * E M * x 4 
2 [a t 4 PA w tin Sim wins 
X at 
ae 3 "E : D 1 $ 1 x t ` a i + 
3 } woe ME "m è 
se xy ae d D F +, m 1 : 
^ ` L E ^ id s ta 
EK A ~ i P af D D 
^»* ' N ^ ^ 1 * tx Ê I 
eue P ; 2 " $: 
7~ * 
E ; "NN 2 Fle f 
5, % : D A Q7 ~ E t usb pa 
-— . * > ¢ 4 " ere 
id d t > 4 bj ^ Y $ 3 HT g A. Nus ; 
“a 
NE T H d > t { ‘ s we SY, Re n 
" a ube ET 
" Vt i : > E $ * = 
' L s 1 cos by ` X ~ 
, v - " e, ore f M xo ` 
P 4 "s = oe m - To 4 * 
, 4 A x 
ý " a l LI ^ 
^ ^c 3 2rd ys oy * ` v t Md 
a Ya E * rf T b 
Lm po f pt 
a 
r E 4 x 
E f : & € d a e ^ - 
» : ; - HEN í 
f : E ; E s " : ` 3 " " e BP eg E Y 
n N i too a m 
,. f ^ , M F , x : t à 5 
n ` à MJ diu 
2 Co. LI NM B 
= + Š ` > er ` * 1 ? Yo : 
Pa t m f =F 5 g ! Ei & D « P ee 
o. cg ! L X N e T H EE 
A “s = ` + a i 5 Lal * 
` he 4 
a D id 4 roc 
` P n S et ^ 
; y fe ^ wu Ai ` PES v a 
E 
s h à Eo 4 gS t Tt 79 4 
7 « » Aoc >ra 
» ^ + f Lad eim A £ 
> 
Y 1 LENT Kg » n ^ . bou ^ 
a 4 Lo. i ' You G " " 
v 
^ i LI z id * M 
l a Rec - S e * +? A , 
* 
t t " * r X TE we. aS "n r ^ 
Y A zl 5 i © © g 
M T + * 4 Lu $ * 
om p" x - je " 1 
r, n s^ a * 
z E 
Ae ur - t 3 Oo a ` * eso x n ae 
k ^ " x 3 xe ` a > 
. ^ E ^ M + ^ 
sl & ^2 " E " * à ` 
ay ‘ Ñ K © A 
ral i se t E * “sj 
e ^ 
as } - i M 1 a 
P 4 "INC - * i io: 
H * i v m ^ D ES 
"m - ^ t B x ` T 
A . P 2 r Ve (x Sot x ^ x 
a * J 2 " - ty D ` 
Pk £ £7! 0. E a : t ^ z " " 3 
t M M J 
* E ee 3075 " 2 ELE Y re t » 
e 4 * " / ` 
i $ E ' x ^ "d 
E c. E Air m ; d aè = m 
Ah. e s 4 E r É a 


A 


^ 


H 


2 " mae 
is P . : ^L 3 
E ` & B ^ Tora. c0 : bs ‘ 
at P 2 i Fy A LE ^ 
: N m ey ata Roy €^ ee e n 
- » ES ~ MEO a " psy - i 
a ^ tS. à T « ey 
~ 2 P DES MAX p. nd A 
Tue 2 4 4 ^ - + s^ ` gr E 
t 5 ^ a * s 
or 7 , * A VS A 4 f - > x AT 
x a tera te te ks Ed -3 S E 7 
ao foin - 4 ME a Bey " 3 s gs $ eA p. 
- < r - 
Wi CUR te 3 a WEE ZING COME wag b. 0^5 v "S 
i a d E do ‘ S ? 3 
- D = oF 2 & x us AM 
E I - T. PL INA AT * E] T$ x ` 
E 203 t x X $ Ee J tof iz - s SES MES 
x "Cue ST eh a BEP RES .7 i! 4 Sy Apo 
e t 4 s + " i 47 0.1" Se - Y * - € - 
^ -— * Yos Tat - x "s E xo w^ E " 1 
4-4 E ‘ S= >- iocus és 
: m ee 7 ae d ye ad 
` * 2 - cS ^ a lc E = “ se 
" n LES obs Wa ` l n RUN]. dw - DM 4 LL A Sa Qr 3 i ` 
we 8 t- CE: Ia PUES m NES zy > Beet e 
Am c4 Tr ak NO SE ras tis wo. 3 £t ET a š E £s ya 
. » Toa ca a 4 Te (5 + 07 t 
jr xg wo fest ~ An zn Hrs Av. aN " ^ sa RN nun "s FOR 
p = ra m D n 
E $e LIP i eU - sm A * ob tw - ^ 33 
w bee $ * 
iB £ - apy E v sie > ika PEDES e y 65 eee yal 
ease oq a € aie ho A PR - T" . Beg 34 
eRe- ^ D a PLN T EE P ye MEE 
DE o,- » ror ty T Aw UC uu Mi E ae 
Sd - » ry - =. > * 
ker ` E x : zs PA " Lo. ` - 74 x 27s Var “ust yea a R 
Ta Ea A OUR LM MEE X ESPERE E aT 3 B 
A — Venet ex + - = - $ 
: va Yo gece 3 2006 ou U 
TE. ^, LES 2 E E = v ats 3 hoe MODE T. M ` 
? š 
v > s~ ať woo poate r x TECUM. nu NE 
Un 4 * Ej - ^ a> 2 2 c "E oc 3 e7 
a PE: dang: f ex km t 4 2? - A : ` 
2 a kr maf = can ies " g $2 d £ H EN - E d 
P ^ t - - 
Eua. el £o Roda eH LIE uem ue S T^ aeg 
A e 1 E SE ER ri s << eae Bia ge 
` x " + 4 E > A ` g v 
M £ ^ - wee ~ tise x E 
P - y mes zo 09. 
` af 7 oma g ~ 
vage d -REPO RTS: Dost tah ae 
o s " 
^ ^ eom A Y c r ‘ z 
RE th t^ ^k PLUR E VR - E 
* bz 
e A2 {PORE AL Ss E" 
H r ‘ef 
+ r Tu er e 
p iy S fot OF Ape ae Via VUE CM " 
> S 9 - > ote. ^ 
" 5 " = * T a4 se 08 ‘ 2 A & i z^ E 5a « Mot 
clAY o eens, Y i D E H , 
+ + 
LI an 
T. 
5 s IN 
ET EM z 
je . 
as es -e on 
ai D Fos 
ES M ~ fe E E i > s NS ak ; > 
em 1 ae Sc AU E3 Ex au f a : a a ox P " E 
; E id = eed yy Es ~ +4 eee e " 7 vod E E ur S 
1 d na > he » Ed xe UT E 5 
m 2 t 
. ROBERT THOMPSON p Pi - E ues ~ 
. 
2 p -t Ri > £ " E) 
2n: - rg. E E XN € 5 vis 
Noe cn 7 . u eX fe 
[d ys. x AS zror. $ 2 4 i t 3 
a ane ee ones 
ree ror f x M IE eS cy os 
` JACOB B: BACKENSTOS, Defendant, J x . s ` 
S.S UE) ue e rU ` 1 
QT. - Rh ^ 
ds = T 
Y Amii hr part c of the record: ` x cos x > ù fi 
2. A dillof,exceptons; gigned and &ealed by the judge, is the proper mode of placing ‘upon 
, Mop record instructions given and reftised by the court to the jury. cc 2 
= -— 
~a i E - 
> kd 
" zo 3t 
- Action. “Trespass quare a fregit. MAIS 
- ~ - 


E Not guilty. > Áo LE 


“Trial, and verdict forthe defendant: ne ee eS 


After vetdiot, and before judgment, the plaintiff moved for & mew, -.. 


trial, and i in arrest of judgment. -The motion sets forth certain inc 
structions, in the giving of some of which, and in the refusing to give 
others, plaintiff ‘says there is error. Defenilant insists that this alle- 
gation of errér “cannot be considered, because the proceedings, of 
which complaint is made, Are not in any legal -or sufficjent manhér 
` "before this court. ` No bill of exceptions was ‘taken in this casey DOr « : 
- \isttlieré-any order ofthe court below making plaintif ’s motion” pare, 
of ‘the tècófds; but &uch*ilotion is "subscribed. as follows: «€ “Alloyed: - : 
' Fhiinas Nelion, District Judge” > - d ot, ME o NUN 
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WILLIAMS, Ch.: J.— The occasion. or object of this injorgeriónt 2 


` gennot be determined by the record,.but it is more reasonable f ‘fo sup- - 
pose that it. waa intended to assist Plaintiff i in preparing a pill of e ex- 
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- ..» Coptions,.or for Some other temporary purpose, than to suppose it 
~- * * was designed to make ‘a record by which to settle the rights of the ^ 
.. = parties in the Supreme Court., "None of the evidence or proceedings « 
-7 ` Of the court below are contained in the motion, except three or four 
`: « nakéd instructions, and this makes it difficult to-conclude that apy 
. ^ parties concerned, seeking or expecting a re-adjudication in & court, | 
of final resort, would have been content with sich an imperfect 
. Statement of the case. The signing of a+ party’s motion fora new `, 
x. trial by the judge, before whom the:motion is made, with the view of 
- subjecting questions to the judgment of a Supreme Court, is a pro- . 
.- seeding unknown to practice, and without precedent. "Such an act, 
. being a total departure from the known usages of courts, ought not 
to be taken as plaintiff contends, when it admits of another and far 
- more reasonable construction. ‘This court is governed by-the record 
-, ^" which it takes to be verity, and the motions of counsel in the court 
* -` below are no more a part of the record than their arguments, unless. - 
A ~. made so by, the court,- -otherwise records might be made with refer-, `» 
.^ ence to the interests of the parties, rather than the real facts of the - 
a ^ case,- “The written statement of counsel, in the shape of a motion, .' 
“ss, indorsed-by the judge in the District Court as. “ correct? does not. 
- . "  * - become, by virtue of such indorsement, & part of' the records. Sec- < 
x EN ` - tion 19 cf fhe Practice Act provides, that when exception aro alleged ' 
f in any civil cause; it shall be the duty of thé judge ** to allow. such 
- ., . exceptions, and sign and seal, the same, and the said bill of excep- 
^^ PS 7 ^0 .* . — tions shall thereupon become a part of the records in such cause,” - 
: . . Under this statute the mere allowance of a bill of exceptions, as this. - 
- ^^ o6 ~> motion was allowed, would not make such bill of exceptions a part of | . 
~- the record —it must be signed »nd- sealed; and thereupog it becomes 
.., ^8 part of the record. ‘Plaintiff seeks to have, his motion perform the 
: “* office of a bill of exceptions, when it.is neither sealed, nor/made a 
-~ .part of the record by,any order of the-court, or rule of law; and does , 
' not eyen show that any objection was made in: the court below to the 
decision by which it was overruled., " | a =- Te a rae 
`= « When,a party brings the record of a District Court here for revi- 
sion, and alleges that there is error in such record, he must phow, 
not-a possible-or probable ease.of mistake, but positive error-injuri- 
` _ ous.to.his interests. This-court will not go out of the record;into '. 
the regions of conjecture to find. such error; it must distinctively and 
affirmatively appéar.: The law provides a plain, -simple; snd: conve- 
nient remedy in abill of exceptions, if a party feel aggrieved by'the 
decision of a District Court, and^we-cannot.permit the practice pur- . 
' - sued in this case, to; take "the ‘place of. that prescribed by law;:for, 
' independent of any legal objection, it-would not only be perplexing - 
~ tó-the.court of review, but-dangerous to the rights of -parties—-with- 
` . out considering any other questions in this case, the judgment of thp- 
A court; below is affirmed, wot = an 
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| Td 1; A. ferry cannot be established by the County Commissioners for 2 year. * An order estáb- p : ; 
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è - , , lishing s ferry for a year is a nullity. E ~ tera Bae 
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E ‘They can only establish permanent fernes, and grant perpetüal licenses, Hi 

. 9. They may establish as many fernes, and as near each other as+the public necessi jedre - o o` 
> quire, and they are the final judges of such necesmty. * "uet or > 
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- s 3, +, This cause was commenced in-this court, and an'iüjunetion wag ` 
- . jeued in’ vacation, restraining the defendant from keeping a ferry néax. 20593 
, the ferry of the plaintiff; on “thé .Clackamas river; ,'lhe defendant. - 
t, has answered, and now moves to dissolve the injunction. «The facts ' ~> 
"5, gre that one Henderson, owning-the land on one side -of theriver. ^ 
| , and wishing to establish a ferry, agreed with'the plaintiff, who owned 
| the lind on the other side; to ferry’ him and bis family frée of toll; -> -. 
. for the privilege of landing on that side. . Henderson obtained-a ^ . .. c ^ 
. 3 dieense, and'established, the ferry, and sold it-with the land, to the "s 
^*^  defendant.: Both:Henderson and thé'defendant have at all timesper- . * 
à “formed their contract; but Cason elaims.that it, was limited to two e 
à , years.- At the expiration of that time, he obtained-a license,‘and — ^ ` 
established.a ferry near the defendants, and'then filed.the bill 
> ^ which this injunction was allowed. 2 E XE A 
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* + ^ OLNEY, J.—The board of- commissioners had power to establish ... 

E the pan e if thé two were necessary .for-tlie public ] 

- accommodation; and of that'necessity.ihey are the final "judges: = «. 

-  - We are, therefore, to inquire whether the plaintiff -has-acvalid . 

4. licenses for if not, the acts of the defendant,are notinjurious to him. ^ . n 
„ » The bill states, and the answer admits, that.the commissioners > B 
granted to’the plaintiff a license to keep a.ferry at, &e., forthe - 

|. 5 o term.ofone year. © . 20 E ud 
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` M i - ed oe R 4 
! * If-this. order, merely directing a license to issue, and neither ` 

"n ‘preceded’ nor accompanied by an order establishing the;ferry, cany ^ ^ | 

^ by.extreme liberality of construction, be taken to import an estab: `~ 7 

. > . lishment of thé ferry, still it.is an order establishing a-temporary~ . ; 

i - ferry for a single year; bet DF ee ee ae " 

The statute requires the commissioners, when they^deem a-ferry - LES 

DE , . necessary, “to establish and -confirm the same- by a‘special-ordérg? - 

ts ^ and then to direct their clerk to: issue to the uproprietor-aJickuse sto 
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|. +. keep -the’same. "They ate also required to.fix the rates;ofe'tol . -© , ` 
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and when any ferry is not’ kept as required by the “Act, theyiiay 
summon the proprietor. to revoke his license. This contemplates - ue 
i that the ferry is to be permanent, and the right to keep itas durable ~ "mo 
a a i at least as the life of she license, unless sooner revoked. And this ' - 
4 a ee i ; ors i 
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“> "id important to the public, as a means of securing safe, comniodious, | - 
ts ; *&nd expeditious passage, at-low.rates of toll. -Oppressivé tolls >- ^ 
-' ^, would be necessary, if. tlie entire investment must be reimbursed with - l., 
sc. %« a profit in a single year; ° Good ferries and ‘cheap, tolls.can only be > ~, 
.- ©., i. secured by making them a safe and: permanent investment, as thé ` ' 

ee o * statute contemplates. Le Ty à UL ; i 
> >O e As there can be no temporary ferry, this order cannot take effect” . ' ' 
- ~- , ‘according toits terms.. It must be construed fo;vést a permanent 
. . ae contrary to the expressed intent, or be treated as merely, | 
"o 77 vad . 7. Me see, N Brat Ngee NE NN 
"ipt When a public body or tribunal exercises an inherent power, 
~ .°" which, by its very nature, necessarily pertains to such body or . 
. . tribunal, the act is. valid, though not done in the mode directed.— 7 - 
, ' "Thus, i£ a court, having inherent power to decide a cause, or.a-leg- = 
d . islature, having inherent power to enact a law, proceeds, in a- differ- 
.. ent mode from that prescribed, the decision or law,-though it may be 
- * '  *" @rroneous, and in ease any other tribunal, body, or-person, possess 
-the. power of review, may -be corrected or reversed, is, unfess.dánd ` 
MEE , until set aside by a direct proceeding, instituted for that express pur-> ^ - 
$ se,:valid, and binding on all persons and'things affected by it. ` 
vus ut when such public body: or tribunal attempts to execute a power? 
- °°" >  motinberent,but specially given by a'statute or other instrument, ," ~ 
Í authorizing it.to do à particular thing in a particular way, then tlie^- +” 
. 05 e ` power to do the thing is. inseparably conuected.with the mode ‘of | 
- X ^,.- doing it, and any attempt to do it otherwise, or to. do, less or more" . 
di than what is authorized, is not an exercise of that special: powery ~ . 
P °. «~:~ but an idle and void act.— Voorhes v. The United States Bank, 10 ^ * 
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*. Peter&,440. -- = -. v , m 
~ . - The power to establish ferries appertains to the Legislature, and^ = 
- `; not to the commissioners. To the latter it. has been delegated by f 
' ^ statute, to a limited-extent. They are authorized to create that - |” 
particalar class or kind of-ferry franchises which was thought to be, MO 
as a.general rule, most advantageous to'the community. 'lf'any 
: other js te be erented, it must be done by the Legislature directly, . 
'* ' or by delegation of further power. , An attempt onthe part'of the ` xS 
Me ' eommissioners to create-a different one, either m.respéct to duration ` 
& — - . .  orotberwisé, is not an exercise of the power conferred, but ausur- „ . ^ 
A ko ii pation of, further: powér. © Aríd'for the court to say that the: 
T e inebise,; as intended, shall be construed -into one that wag not' - ^ 
i intended, would be to amend a defectiye thing by legislation; and. |, 
not- to: ascertain what it. really is by adjudication. . We must,” | l 
M „therefore, hold it void. And, being void, the plaintiff has no title; | 
~, " andthe injunction mpst be-dissolved: | |; 7. 0s, 
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ist section: of the Practice Act, and 
set aside because the glienff.- -~ 


« ` after sale and conveyance of real estate under it, vill not be 
^ i$ directed therein to make “ duo return thereof.” -. . eo. ak PM 
2. The plamtiff in execution, who buys 1i defendant's property, to üatiafy his debt, is charge, 

* ' able With all arregularities; but a stranger who buys in good faith, is only chargeable with ` 
i substantive defects in the proceedings. z jT QE o ME" 


L we li +~ : MM ADS sa £o w Th 
.On the 4th: day of November, 1851, Stephens recovered a ju 
ment for $765, against Dennison & Norton, in the District Court of - 
Washington’ eounty..' Execution was issued on the 28d day of 
March, 1853, requiring the ‘sheriff, among other things, “to-make | 
due return? of the writ, and on the 15th, September, 1858, the^ — 
sheriff returned that he had levied upon’ Lot No.-(2) two, in block 
79, Tn- Portland, and that on the. 16th of July, 1858, he sold the . 
same **according to law," to W. H. Barnhart and D. C. Coleman, `- 
for the sum of, $2,700. The sheriff was ruled to amend his-return, ` 
.- which he did by showing that hé had posted up the necessary adver- — 
_* tisements, but’ instead of giving defendant, Norton, a notice -in ` 
“writing of thé time aüd;place.of sale, he told him that he had levied — ^ 
upon-the said lot, and Norton replied, ‘it was nothing to him, ag'he |... 
did not own'the property." ‘The date of the levy does not appear. 
The sheriff has paid the full amount of the éxecution-out/of the pur- ` 
chase money,.fo Stephehs, and made a deed to Coleman: & Barnhart 
lor the lot. Due -notice of -this motion has “been. given -to. them. 
- , These are the facts. ` | aa eh a a 
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^l An exeontion 13,0 “ writ”? within the meaning of the 
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"^ Wittiams, Ch. J.—Norton now moves to 
because it-commanded the sheriff to make ** 


} * E S qr roe 


que the.execution, - 
ue, return thereof?’ - 


"instead of commanding him to rejurn-it within thirty days from its, — 


date. Admitting 4 departure in this execution from the usual form, - 
it does not follow that defendant’s objection is well taken. : The 
object of an’ execution is not tó'convéy legal instruetions to -the 

sheriff, but to confer power. : The- mode of -exercising such power,  . 
when conferred, is pointed out by law, to'which the officer must look -, 
., forguidance. . Why may not-tho sheriff be referred ‘tothe -statutes -- 
..* te learn the time for'retarn of process; when he must consult sich” - 
^. statute to find-out when and how it ‘must bë served? Norton com-" . 

‘plains of an error, which works no harm to him in any way, and't — | 

~ destroy;the title ‘of a purchaser im good faith, because a- clerical oe 

‘expression; is too general, would be to attempt: the correction of a. . 
harmless mistake, by the commission of-a great wrong.: "Thé com- `` 

, maad, of “the writ-objectédsto- is „adt -contrary to ‘Iai, rat ooinsietent 
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ve _ , because it was made the 16th of July, 1853, ‘on an exeention dated 


~ ` therewith; and, on motion, would “be. corrected “at any time’ by the 
-+ * -court, as a matter of course. -We üre'üsked-to ‘set ‘aside -the- sale, 


af 


: . March 23dy of the same yearj and returnable by law in thirty. 
* ..- days. I£ allthis be true, the sale was irregular. The Iows/ Act, 
. ^ 4, subjectiig real atid personal property to’ execution, was adopte 

- (with some ERRE] in this Territory, on.the 29th of September, 
à 1849.  Tlhis'act provides that when the sheriff levies upon real , 


2? F - . estate, he shall post up advertisements of thé sale-for-four weeks, 


I - legislature,- to, suppose. that-while they required-four weeks? notice of ~~ 


‘and in addition thereto, shall give defendant notice in writing of such: " \ 
- Salé, and, makes executions returnable in seventy days from date. 
: No change was;made in these provisions by our Legislature, except. 
: - In substituting thirty for seventy days, so that while the sheriff was 
~ compelled to-give four weeks notice of the sale of land on-execution, 
he was -required to, return -such execution’ in thirty days from its. 
issuance. In 1851, the Practice Act was passed, the first section 
. of which declares “that all writs-issued by any court of- record in 
this ‘Territory, shall run in the mame- of the United States of 
' America, and bear test'in thé name'of the clerk of'said court, and, 
shall be sealed with thé seal of said: court, and made. returnable to 
“the first. day of the next term after the. date of said writ. Does 
this section repeal that part of the-act of- 1849, which makes execu-. 
tions returnable’ in thirty days?. An execution is‘a writ. To be, ~ 
. regular, it must run in the name-of the United States of America— _ 
must bear test: in the name of -the clerk, and be-séaled with the seal ^ 
of, the court from which. it. issues, so that it must conform tothe 
. requirements of the said section in every other respect, if not as to — ^ 
' the time of its return. . d CP LA o 


. The term “all writs,”-as used in this'section, it is argued, cannot 
be taken in its:hroad. sense, før then it would include writs, of: habeas 
‘corpus, mandamus, &c. Writs of habeas corpus are-generally issued '.: 
by the judge, and-not the-court, and it may well be doubted, whether, ~ 
any writ, “issued under the seal of a court of record, unless other- 
wise specially provided’ for, can be made returnable on-any. other, 
than-the first day of ‘the next term after its date. But, if section _ 


e 


~ what writs doés it mean ?- , The succeeding sections:of the Act men-- 

.-  ' tion ‘writs of. éapias, summons, subperias, and execution, and it would: 
- Be hardly fair to conclude that only a part,of these were contempla- . 

ted by the first section." We cannot see upón: what principle it is 

. alleged that section first applies to à writ of summons, and not a writ: 

f of execution, when they. are both treated of ‘alike in subsequent parts 
- of the Act.. No interference, with the Act of 1849, was intended it. 


: is said, because.that was a distinct and full: law upon the-aübject' of., 
e , executions ;' so,there-is a full and distinct quo warranto act, yet the — . 
EN ' -section referred to would’ certainly control writs of quo warranto.— — . 


- Nothing can be more'reasonable than. this. view of the question; -for 
we have'only to, ascribe an-ordinary share of common sense to, the- 
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* "first of the Practice Act doeg» not intend “ all writs,” as it says, -` 
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^*. s Bale.of execution, they would give the'shériff moré than thirty days. CMM M LS 
in; which tó perform his various duties ‘undér-the writ, and make^ " '" ^ i 
return according to.law,: Officers, it is understood, have generally ^ ^ -^ + — 
proceeded upon the assumption that the first section of thé Practice" `+. =a 
Act embraces writs of ‘execution; and’ in ‘cases of" doubt, admitting .- ~ ng 
3 this to: be one, we are disposed; to follew-the prevailing construction MEL 
of the law, for the sake of the publie good; ` ^ Wu oa ie 
' “The motior to set aside the sale, is also plaéed on the groand that peu 3 
no written notice thereof was given to Norton.- The sheriff’s‘return >` vs 
~~ shows that whén Norton was advised of the levy he declared that “it~ E 
was nothing to him, as he did not own the property," and- thus, ibis: ^ ; , 5 
claimed, he waived.any furthet-notice of the sale. “If the, plaintiff in- ME 
execution was purchaser-here; the objection for, want of notice might - o 
be fatal to his title, but to protect the rights of: an innócent'stranger;] ' -+7 | 
as purchaser, we are, are inclined to hold that written notice'was ~~ , 
waived. * As a general rule, when the plaintiff ih execution buys in.  .- - “4 
- ‘the defendant’s ‘property to satisfy his debt, he is` chargeable with - - |. - 
- . all irregularities, buf a stranger who buys-in good faith, is only ^ s. 2.: 
: chargeable with a substantive defect in the proceedings of the officer. — di 
: Norton in this case eitlier owned the property or he did not., -If he iu 
did, then he made, a false statement to the sheriff, inducing the belief - 
E that no steps were necessary to protect his rights at-the sale, ashe- >. " - S, 
; * had none to pees and it would be wrong now to allow.him to‘take . is 
+- advantage of that false statement by alleging for error what was the 
~, > probable, if not necessary result of, his own conduct.: If Norton did — . > 
. >, hot own'the Tof, then he bas not been injured, and cannot complain, -> 
^^ + The sheriff, itis said, treated and” sold the property.as Norton’s, ie 
. therefore, he was, bound to give the written notice, Perhaps the . — . "^ - | 
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- plaintiff, took the risk of sale, -and the sheriff proceeded, believing — . 

- what, Norton had^siid about his ownership óf.the lot; but at any~~ a 
~ vato he was not prevented from regarding Norton’s statements as à >. ; 

^ Waiver of notice. When, as in this case, the money of a bona fide - - 
aa „purchaser has irrecoverably gone into the hands of the plaintiff in `- 
-  ,execulionyand the sheriff has made a deed pursuant, to sale; mere pea 
_ technicalities will not suffice to set aside such a title. Defendant on. :., 
> execütion must-show some positive injury to his rights, or at lêast — .--. 
ib yoom-for injury ; but here Norton complains of a- want, of notice, ~| = — 
^ — ' when'in point-of fact he was officially informed of thelevy,and'then . .. . ^ ; 
disclaimed all interest in the property @eized, instead of taking any E 
~ steps to protect lumself from wrong. We think that Norton ought , a 


- ` tobe bound by.his disclaimer ‘tothe sheriff, upon the well known: — 2" ; 
jos principle, that where a man is^wilfully silent, when he stands byand ^ = =...” - 
qs sees: property sold to an.honest purchaser, he is thereby e&topped. * ET 
E from afterwards asserting a right to’such property. .No doubt that:.^ 
." a defendant in executión has a right to have the sale of his real ~~ " 7 
estate set aside by motion, upon a‘proper presentation of facts to the ' KR 
court; but liberal intendments-will be made in favor ‘of a bona fide. ^ | — 7 .- 
*.purchasér, who has’ paid lús faqney-and taken a decd. If any body — .— : 
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suus. tò prevent it, while the: purchasers; knowing. ‘that the ‘sheriff had 
- 2, power,.were not. bound to inquire into the ‘formal correctness of the. |, ` 
„=e E s 7 proceedings. @) = = . 7o : Y EN. 
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t gu ~ 1. A. second law does not repeal a former one, without a repealing-clause, or negative words, , « t 
- ne ee * EN z É DET 

^ . ~ - unless seclearly repugnant as to umply a negative. > js 5 1 a M 


: 50 2. A body of acts in pare materia ought to he taken as one act, so Tar as they do nótconfüct ^ ,— ' , 
3: witheachéthe, © 07 0 udi ae 
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~ ` Acton. Assumpsit on a proniissory note for $560, made ori thé 
_ 2d day of October, 1845, and payable one year from date. ' 
Pura. * Statute of Limitations. Tee cT x 
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. ^ Demurrer by plaintiff. — ^, . M. ; 
; Wittrams, `Ch. J.—On the ——— day ———,'1845,-the first x 
' Statute of Limitdtions was enacted in this Territory. On the 29th- . 
:* — day of September, 1849, the Act of 1845 was repealed, and # new `. 
` Statute of Limitations adopted. . On the 6th ot-January, 1858, ` 
b dnother *Act'eoncerning the Limitations-of Personal Actiong?* was . + | 
- -put in forcé without any repealing clause. Each of these acts pro- - >; 
- , Vide a bar for an action of assumpsit, if not eommenced within six ^, ~ 
, years‘after the cause of, action sliall accrue. When’ the statute of 
, -1845 was repealed, it had run threeyears; against the right to sue < `>, 
in this case;' and“the defendant claims that these three years;- 
'-, „together with the succeeding three years under the -Act of 1849; - - | 
. + ought tobe considered as a barto this suit. -This proposition is cor- : 


d E 


- -** fect, ifthe Act of 1849 is not repealed by the Act of 1852. “A 

* — '-&econd law does not repeal a'fórrher one, without a repealing clàuse or. 

‘ . ^ negative ‘words, unless so cisarly repugnant as -to imply a negative. , 

ae -_+ -Beale vs. Hale, 4 Howard 37; 1 Blackstone’s Com. 89,1 Gallison -> 
“a 0, T 158, the Argo Case. | AIRES UE NEN ne 

So far as this kind of Suit is concerned, the Act of 1852 contains ~ ' 

^. morepealing'elause—no negative words—nod expréssions orideas in.:  , ` 
` -aný way repugnant to the Act of 1849. - The. Act of 1849 says , - 
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~ = ‘ws that “every action of assumpsit shall be commenced within six years , - . ' 
de 0270 0s © after thecause-of'action sbàll have, accrued.” -The Act of 1852 -o "^ 
* B D a 2a = XM : i "n i T€ OR = pm. z APR . A 
; ~ * - (a) Lee va. Chapiù ; 6 Humphrey, 281; Wilson. & Wheeler vs. Mance-§ Collins, 11 


PE S , Humphrey, 189; 1 aller et al vs Nelson et al, 1 Swan, 7; Jacksen. ys. Pratt, 16 Johnson, oos 


m "M 886; Jackson vs. Davis, 18-Johnson, 10; Jackson va: Page, + Wendell 586; Jackson vs. ^ * . - , 
ho ge s ^ Streeter, & Cowen,.529; ‘Woodcock Sr3::Henhett, 1 Cowen, 1345 2 Tag's Practice, 1032; 4 . 
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_.” gays that ‘(All actions of assumpsit shall be-commenced within six _ ` e 
' — gears after the cause of action shall accrue, and not aftepwards.", . =o ` 
..,. Cam these provisions be sv much alike, and at the same time itretón- = or ,- 
:^ ~ cilable with eachvother? If, they are not inconsistent, them both 
' - must stand; but-if there is‘any conflietion-betWween:them,the former ~- «>^ 

5 must fall, “Leges posteriores priores contrarids abrogani." Tn-the ~ 

"ease of. Davies et al. vs. Fatrbairn ef al, (8 Howard, 696,) the 
. Supreme, Court of the United States say, in. reference to legislation _ "T 
* — at;different times upon the same subject, “ they are both affirmative E 
, statutes, and such part of the prior statute as may be.inéorporated > Td 
- “Into the subsequent one, as consistent with it, must be considered in ka 2 
- (force? =$ This is thé settled rule of constriction.” -The concur- `, -: 
‘rence of the statutes in that case, was much less appaYeni-than-in | ' ay 
the case under consideration. . There, an Act of 1776:-provided that ` : 
certain deeds should not pass title, “unless acknowledgéd before. r E. 
'  gome'mayor,.chief: magistrate, or,” &e. Another Act, of 1785; . = ` - 

.  * provided that/no estaté shall be-conveyed,, &c., unless acknowledged 

.: or proved before a “ géneral court, or court of county, city, or cor- 8^ e 

* poration.” In 1811, the deed in dispute was acknowledged beforé | E 
a mayor; under the’ Act of 1776, and. the court held the àcknow. ^ à 
; ledgment good, because there Was no repugnancyvin the Acts of ^ 
-  1716,and 1785. We cannot recognize this case a sound expasitior . : 
` of law, without holding that our Limitation Acts, of 1849 and 1852, -> ~ 
are entirely consistént with each other. .In'the case of Wood vs. U. | i 

_-, Se A., (16, Peters, 362,).the-Supreme.Court, in peaking of a legis- . 

j lative Act, say, “that it has not been ‘expressly, or by direct terms > _ 
repealed, is admitted, and the question resolves itself into the more 
narrow inquiry, whether it has been repealed by necessary.implica- | 

"+ , tlon—we'say by, nécessary implication; for it is not sufficient to. 

.* establish that' subsequent laws cover some, or' even all the cases pro- ^ . 

yided for by it, for they may be merely affirmative, dr cumulative,’ ~ - 

M or auxiliary. But there must be a positive repugnancy between the 

ove the new laws and those of'the ‘old, and even then the 
. old law is répealed by implication only “pro tanto” to the. extent: of ' 
the repugnancy.”’ "Although two Acts are seemingly repugnant, _ 
; yet they should, if’ possible, have such construction thaf.the latter ~ 

_ may not repeal the former." Bac. Abr. Statute, G.; Fosters’s » 

, Case, ‘11, Coke, 63; . Weston’s* Case, Dyer, 347. ° Virtual repeals 
are not favored by.courts. A. body of- Acts ought to be held as one ` . 

. Act, so.far as they do not cónflict with each other. JMcGawan ys. ^ -- 
Hay., 5 Litt: 297; Snell vs. Bridgewater Co.,'94 Pick., 296; t 

, Planters’ Bank vs. The State, 6 Smedes & Marshal, 628,4, Watts! . 

/ — & Serg. 461. Goddard vs. Boston, 20 Piel:, 407. Nothing can be 

- clearer than thatthe acts of. 1849 and 752, referred to, do not conflict + 

with each other, and, according to the Yaw laid down in the-authori- 
ties above cited, must be taken as one Act. They-are.in *^pari. ^"^ 

. materia,” and therefore;by a well settled rule; they; are to be‘taken ` 

. and construéd together: U. S. vs. Freeman, $ ‘Howard, 550. ‘The - 


** court in that case say, “if. divers statutes relate to-the same thing," 
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e e they ought all to.be:taken into consideration in“construing-any one ` 
|" ^ of them; and it is an:established-rulé of law, that all acts’ in. ‘part ^. 
. 7. materia? are to be taken together as if ‘one law??? . When we look ^ ` 
*', at all our Limitation. Acts; to ascertain the mind of dur Legislature; 
we find a repealing clause inthe Act of 1849; but-none in that,‘of > ` 
`` 1852; We can only explain the difference-in these two statutés by . 
. supposing a difference of intention, and*a-design to ‘let the Act of E. 
1849 run against those causes of action upon which it kad com- ~~” 
* Y enced jo operate: We hold, therefore, that the Act of 1852 is à 
+ mére continuation of the Act'of 1849, and that-hoth'are to be taken, ` 
with reference to this case, as óne limitation law. ~:Can, then, a bar ` 
' ~ to this suit be allowed by computing time -beforé: the- Act* of 1849 
_ took, effect? ‘Shalt have accruéd,’? in that-statute, is peculiar 
. phraseology, and seems to indicate-causes of action then existing. 
^ Limitation laws affect the remedy, and the legislative: power hasjthe — ^ 
-, same,right to regulate and restrict remedies upon causes of action -`` 
in existence, as upon causes of aetion tobe created. When thelaw. 
- is made operative “in presenti," ‘courts cannot legislate’ away the 
effect, and declare that it shall only operate {én futuro.” Whén- * 
- ever judicial tribunals'ean-apply the remedy and save the right, no 
. discretion is left by the law, but all cases must be-treated-in the same 
manner, and adjudged upon the same principle. We concur with’ ^ 
the Supreme Court of the' United States ih the opinion expressed im; ~ 
the case of Ross et al. vs. Duval-et al., 13 Peters, 45. The ‘court 
there say, “itis a sound principle, that when a Statute of Limifa -~ 
tations prescribes the time within which a suit shall be brought, or ~- 
.. ^ . 8n act done, and a part of the time has elapsed, effect. may be ‘giver . 
. to the Act; and the time yet to run being a redsonable part of the | - 
‘whole time, will be'considered the limitation in the mind of the .- 
“ Legislature in such cases. “To the same-effect is the decision in the :* 
case of Piatt vs. Sattier, 1 M’Lean, 146.. In Gaubier, va. Frahk- 
lin, Y Texas Rep,, the court decide, “ That upoit the substitution óf- 
‘a new. term of limitation or presériptior;, the. time which has elapsed’ 
, after the maturity of the contract under the old law, i$ to be com- : . 
" uted in reference to its effect under the-law, in ascertaining-the time 
- ` which would bar the right of action under the new law. If oné-half. 
- _ of: the time prescribed. by the old law had elapsed when the new law: 
-` , Was adopted, the lapse:of one-half, of the time prescribed by the new . 
^s law would bar the right of action.”. If the Legislature should pass: .. . 
4. an,Act barring a past right of action, without any allowance of time’ > 
, for the institution of-a suit im future, such an Act would be so-unrea- 
sonable as t6 amount to~a deniál-of right, and call for the 
- ,.Anterpositionof the court. . — “o .; ^* LT 
~~ We conclude, then, that it ig the duty of the court to apply the . ^ 
; remedy, by, limitation in all cases, except where-it ‘would cut off the. ~, 
+ ' riglit, and then the court is bound, by tlie fimdamental-law, to givea: | 
= qui tensohabie Eme in-which to-escape'the" effect-of such rémedy. 
" .. Weare awate that tliis-opinion-cannot- be-reconciled, with tle:case of — .. 
.^ Norris vs. Slaughter, Y Green Rep., but that “decision wos im "' - 
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> * conflict- with the.decision of. two ‘of the presént members of. this- n^ p 
court, as district judges in Iowa; and, wẹ believe, contrary to the — .' 
» weight of. authority. . The plaintiff in'this case had-three-years after - 


not complain’ if the same sort: of legislation which .has admonished, '. 

him to diligence’ since his right*of, action accrued, should now ` 

extinguish that right by giving effect to his delay. > ee ae 

~, .* _-,Statdtes of Limitation are statutes of repose. “They promote , 

"peace and harmony in society. -They close the door to litigation, and 

E. should, therefore, be favored by courts. Z + n s ul... 
Jo S77 000 .. 7. 7 CDemurrer overruled.” ; c. 
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The plaintiff offered, as his evidence, what purported to be a record 
j from the Circuit court of Knox county, inthe State of Missouri; to 
- © which the defendant objected, on the'ground that it was not properly— > - 
authenticated. . Objection sustained, and plaintiff non-süited. The ^ - 
‘following is as much of the authentication as is necessary'to Show the 
uestions, in the decision of which itis said the court below erred. ^ ` 
^  . "The attestation of the clerk} with the seal-of the {court annexed, to -- `, 
-which no objection is mad; then; this follows: `r. i. 


zd n ^. t, 
x ae iue ' * , m . " : e 
``. State of Missouri, — "CZ ee 
v, Ath Judicial Circuit. $ ~, "heu wee En cd Sh s 
: ~ 


ah Se I, Addison Rees, Judge 4th Judicial circuit, do ‘certify that Jesse : 
~ * John, whose name is subscribed, to-the foregoing, is and was, &c., | 


> and that said‘certificate and atfestation are in due form of law, &e. . = 


y ` 
ro gr 


Given this:3d day of July, AD, 1851... . - ^-^ r 
20.7 s, € 2. AL REES, Judge 4th Judicial Circuit, Mo. >» 


«+ |" Subjoined to which is the certificate of tho said Jesse John, clerk, ~” 
a CRGO, with the seal of the court annexed, that Addison Reese, &@-; ^ 
: “was, and still is, Judge-of the 4th Judicial citeuitsof the State-of o” 
Missouri, and Judge ‘of the Cireuit court in and for said county of ' 
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“Warren Pratt; Plaintif, po — ^. iaa S CLIE e 
5 à y ` | Error from Washington county. = 
l "Uva ues cu SS - $ -Debt on Record. - Before OL- 
+ E * A $ 1 . NE NEY, J.. . is ae 
Wittram M. Kine, Defendant. TA NS IC NE" 
* | Lin the aathentcation of.& record from any State, the certificate of the judge must show " e 
ve that he is the judge, chèf justice, or presiding magistrate of the court fiom which the — ^ i 
record comes. ` ae rene, d DW Ve e ES 
^ + 9. The official character of the judge must appear from his own, certificate. 2 "M ees 
4 * 7 ` E E ^ 5 - t, x 


vc Y the Act.of 1849.tóok effect; in which to bring suit ;:and he.should;,. — 
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MN | Wiznaus; Ch.:J.—The:act of Congress of-1790, U. Se Statutes `+ 
f 7. 7. atlarge, vol. 1, p. 122, provides, *T'hattherecordsand judicial pro-- “ : 
"TUN - at large, vol. 1, p. 122, provides, atthe records and judicialpro-- * 
a bd * S id a x a 4 * A zi 
T rec ey ceedings.of the courts of any State shall.beproven.oradmittedinany +~- 


|; 7^ other court within‘the United States, by the attestation of the ¢lork,. > 


Sp = 


PST 7'7 -andthe seal of the.court ahnexed;if there bea seal, together with ^. 
So ‘the certificate of the Judge, Chief Justiceyor presiding magistrate; — : 
"7 * o. ag the case may beythat the attestation is'in due ferm.” The2d, ^. 
.  * ` certificate of the clerkis no part of the authentication of this class of 
. records, as provided by the above.cited Act, and, therefore, proves: . . . 
. nothing. t is extra-official, and must be-ireated,as the statement: i 
' of.a private ‘persone Oakes vs. Hill, 14, Pick. 442; Wolfe vs.: `. 


Washburn, 6. Cowen, 261 ; 1 Greenleafe’s Evidence, 055. . MS 
ios In the attestation of the clerk, and the attempted ‘certificate of the. " © ° 
` judge, there is nothing to show that Knox county is in the 4th Judi- © ; ' 
cial circuit; so that Addison Reese may be judge of said circuit, ashe - $, 
. `- ‘says, and not Judge of the Circuit court of Knox county, any more . - 
« — ;,than of the Circuit court of any other county in the State.. ges : 
_ < Alb-the certificates together, if the third could be included, do.not 
. . prove a& much us the.Act of 1790 requires. They show that Addi- 
son Reese is Judge of the Circuit court of Knox county, but not that 
he is *Zhe judge, chief justice or presiding magistrate? of sdid + 
court. ' For aught that. appears, the Circuit. court of Knox county -+ 
; may consist of three judges, and of each it might be said; as inthe Ei 
certificate, hé “is judge of said court,” but, non constat, that heis `- 
x “the judge,” which implies unity, or the ** chief justice,” or presi- 
' ding magistrate,” which implies more than one. The authentication | 
is defective, and the judgment'mugt'be affirmed. (a) —. go B 
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special term of the Dustríot Court. " ^l uH -— a 
2. Error will not be presumed in the acts and decisions of a District Court; 16 wust afirma ^ = “ 
x * a * " * d s F 


tiyely appear from thé record. Meu oe ee Ls ; 


‘ is Fe E t e En i a Qt b koc 
T. The Legislative Assembly may authorize a District Judge to appoint a time for holdmga i | 


raed $ ” as pt 


à E^ ` pM MEE OM KU NE 
; WinriAMs, Ch.-J.—Nimrod O'Kelly was indicted, tried, convicted? - . 
.of the crime of murder, and sentenced to be hung, at á special ferm `° + 
` of the District court, in Bentom"county, holden on the 29th day óf, -^' .- 
' June, 1852. ‘He sued outs writ of error and supersedgas, and how, —* 
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‘comes before.us with the record in the qase, alleging various @rrors ^ ye: 
-inthe procecdings'and judgment of the:court-below. è. ->a o 9 | 
,; Error is assigned, in the first place, because the specialterm was ^ `., 
! unauthorized: by.law, and in support thereof it is argued, as follows : "m 
v 4, V, The Organic Act provides that the District Court'shall be held- “at — ^ ..: 
i such times and places-as may be prescribedsby law,” but plaintiff in. * - 
error was tried. at a term of the District court held at a time °. 


- 


- appointed by the judge, therefore the-proceedings are'void. — - elz, o 
. ' The premises are correct, but the eonclusion does not follow. The. -~ 
' Act of Assembly (Gen. Laws, page 100) requires any one of the Dia- 
u trict Judges to hold a special term, &c.; and the said:District Judge | -. 
.. is authorized to appoint a day, &e; When, therefore, a District:- . > 
. Judge, pursuant to the power conferred upon him by this Act, ~ P 
. appoints a day for a special-term of the ‘District Oóuft, such;day is; > 
: atime prescribed. by law?" or legal authority. The act of the 
^. — judges made law by the law-inaking power.- If time fixed by legis- 
^o lative epactments for holding a special term of thé District Court,is -~ 
-7 time<““prescribed by law," then time fixed by & District Judge for . 
- Such purpose is time “ prescribed, by law,".for the latter, by the 
'" — expressed willof the former, is invested with all power over time in 
' that-matter, when circumstances arise evoking the,exercise:of such. . 
~ . power: Torfix a time for holding a. District Court; it is sajd, isan >, 
‘act of legislation, and no judicial officer or other person dan be 
empowered by the Legislative Assembly to do such an act, for dele-. | — ,. 
- gitus non potest delegare: Delegated power, asa general rule, o - 
cannot ‘be re-delegated;- but the Legislature of Oregon- do not. ~., 
exercise delegated power. Their right is not derived from Congress -`> > 
. sional “acts: or conventional: charters, but- from, the people, and is, , 
’ thereforé, an original and-inherent-right ‘to make all laws that the* g 
; *> . Legislature of any sovereignty can make, not inconsistent with the _ . i 
„Constitution and laws of the United States: -The people of Oregon, 
then, „can accommodate themselves as“ to the- times and places of — ^ '/- 3 
- ,holding‘courts as they seé proper, unless prohibited by some compe- — ~ - 


"A 


` tent authority. The only pretence, of -prohibition is found in the , = ae 
." _ ‘fèquirement of tlie Organic Act, which says that District Courts `. DUE" 
ats shall be held at the times and places prescribed by law.?? Admit- |. Es no 
: ting, for the sake of argument, that a time appointed by'w judge, . UAE 


- ^ ` under the-Act in question, is not “time prescribed by law," w the '' ^ 4% - 4i : 
- gense of the Organic Act, then it does not follow that such appoint- © ^" > -4 
- ment.is prohibited, and theréfore void. - When ‘the Organic Aet | ,- 

, declares, that the District Courts shall he held ‘at times:and places’ , 

-~ presoribed by: law,” it describes a -duty ‘of the judiciary, not the. + — ^ L. 

. dimits of legislative power. The judges are required to holtl‘courts> t |", | ub 
3 
} 
i 


. . "at, times'and places prescribed by law," so'that regular tÉrms may. ; — > > 
- , ‘be secured to'the people, but no’ power is taken.from' the Assembly, : Se 


^ _« to provide-for special terms, nor are thé judges forbidden.to hold i ‘ 

* other than regular terms, if litigantsin person, or the.people in due „° ` 
i  - form,.consent to'such other-and-speciahterms. To'say that a judgà v : 
A cannot appoint, a. time. for holdidg a court, ja,to strip him of-al 7$, 08 
: poe > ae oe x * 4 . 
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^ , whotiqns upon writs of injunction, attachment, ne exeat, habeas corpus, 


* to be ‘attached to this statement, in the’ transcript, it is said,.- 
' *i -because it is the-clerk’s recital of what transpired out of court. No 
*- , part of this record ean be discarded as the private production of the 
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. subjéct the appointment of a time is as much an incident of judicial _ .- 
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judicial functions; exčept at-the regular and stated -terms of his . 
court. How caw a judge. provide tor hearing*applications for,"or > 


&e,; if he has no power to say when such applications or motions 
` ~shall be heard?” Should the Legislature, without specifying time, 7” 
. impose upon a judgethe duty of ‘hearing and determining a case,‘the’ 
. devolution ‘of such duty’ would carry with.it the. rights of saying 
when the proceedings should take place, so that in one view of the- '. 


, authority, a$ an emanation of legislative power; ~ ' i 

* + Special terms of the District Court are, proper ;. for while they 
prevent trouble and expense to the’ public, they save the prisoner >+ 

:. from punishment without conviction, and thus motives of humanity 
and expediency, Harmonize with those principles of law; upon whiel 
such terms are clearly sustainable. Harmiman vs. The State, 2 =. 


* Greeny 270. EET moder g . 

^ Error is assigned in the second place, because the judge pid not 

tive thé prisoner téh days’: notice of the- court, as required by 

Ecc , f 

' . The force of this “assignment is hardly perceived; for while it 
asserts that the prisoner did not have ten days? notice, the. record 
sayi that the court was holden on the 29th day of ‘June, 1852, “after: ' 
more than ten days"notice to Nimrod O*Kelley.? Weight ought not ' 


x 


clerk; for jt was made under the directions, and approved by the ' 
judgment of the court, and. it;is. written, uncontradictable evidence 
of what such court said and did in. this ease, and proves, if it proves 
anything at all, that the court found the fact, to be, that more than — - 
tén day's notice of the term had beén: given to the plaintiff in error. 
Again—no objection was made to,4 trial in the court below hy the - 
prisoner for want of notice; tlierefore, it must-be. presumed, as the. . 
, Jurisdiction of thé court is not concerned, that the notice was given ` 
im accordance with law. Friar vs..The State, 3 How: Miss., 422. - : 
But itis further argued for this assignment of error, that it.is an 
asssingment of error in fact’; that the plea of in nullo est erratum 
admits the truth of the allegation as £o want of notice.--'*If an ` 
error of.fact that is not assignable be assigned, and in nullo est an 
érratum be pleaded, it is no confession; às if it be assigned that + °. 3 
such a day theré was no Court‘of Common Pleas sitting, because >. 
that js against the record; so if a man says he did.not appear, and ^. ~. 
- thé record says he did, in nullo ‘est erratum is "no^ eonfession, hut a, ` 
~ demutrer; because it is-against the record. Cro. Car. 12, 29, 52; — P 
Yelv. 58; Raniy, 231; 1 Vent. 252; 8. Reb. 229; 1 Lev276. -n ^-^ 
: Error is assigned iw the third place, because the indictment does. . d 
. not charge plaintiff in error with “feloniously killing," &e. Our: 
statute declares that, “if any pergon shall purposely, and of-delib. | : | 
ératé and ptemeditated ‘malice, “kill,” &oc., such person shall Be - 2. 
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: at which they are to serve, while in the other case, not more than 
“ten days need elapse-between the appointment of the term and the 
* day on which it commences. - The sheriff in the one case is directed 


tase. 
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deemed guilty of murder.” «“Theindictment charges that, * Nimrod 
O’Kelly, purposely, and of deliberate and premeditated malice did 
kill,” &e. The words of the statute are'transferred to the indict- 


x 


“ment, and if they deseribe murder in’ the one place; they,of course 


describe it in the.other. Murder, by the common law, was -the ` 
*felonious killing," &c., therefore ‘the necessity in charging the 
crime to say; “did feloniously kill ^ Hut murder"in this Territory 


f . isa statutory offence, and the indictment is, sufficient if it follows ^ 
‘the statute. United States vs. Lancaster; 2 M'Lean, 491; The - ' 


State vs. Neal, 5 Blaokf. 548; Chambers vs. The People, 4 Scam. 


. 851. “Nothing need be stated in thé body'of an'indictment, which , 


is not required to be proved upon-the trial in support of the charge?’ 
Sec. 48, chap. 4, Criminal Proceedings. Certainly nothing more ' 
need. bé proved than is stated in this indictment. 2 075 T’ 

-Error is assigned in, the fourth place, because the county, commis; 


&ioners did not select the juries.’ Section 2 of the Act regulating . 


‘the mode of selecting jurors (Gen. Laws, p. 161,) provides that at 


least thirty days previous to the sitting of the .court, the commis-- 
sioners- shall sélect’ twenty-three good and lawful. men, &c., and 
deliver a list to the clerk, who shall thereupon issue-a venire to the | 
sheriff, directing him to suinmon the persons so selected; Section 2 
of the Act relative to special terms, provides that the clerk shall 
issue a-venire requiring the sheriff to summon at least twenty-four - 
competent persons, &c. Manifestly-a difference is made by these. 
statutes, for in the one case the jurors are to be selected by the 
county commissioners, at least thirty days before the term of court 


to summor twenty-three persons, * selected "—in the other he is to 


. summor twenty-four competent jurors, &c.- "The common law-mode- : 


of selecting jurors is prescribed for special terms, and a statutory 
mode for regular terms. The jurors were rightly summoned in this 


Error is assigned in the fifth place, becaise: the court did not: 


\ Comply witti the following section of ‘the statute: ‘It shall be the 
‘duty of the District Court, to cause each mémber of the grand jury ` 
to be-sivorn and examined as to his. qualifications to serve as - 


a juror.”. (Sec. 5, chap.-8, Criminal Proceedings.) a 


r te ed 


- Twenty-four“ good and lawful men,” as it appears, were empan- ' 
g , ppe P 


, nelled and sworn; so that the court determined in gome way-tlíat the 


t^ cau grand jurors were good andslawful men, or in other words, men dul 


Qualified to act as grand jurors; and 4his decision, like all others, ,. 
"we must suppose, was tiade’upon sufficient and legal evidence, until- 

> the conírary appears. The contrary does not appear, therefore we 

. conclude that the jury was legally empannelled. Commonwealth vse 


y 


Parker, 2 Pick. 549. . ND P 
Error is assigned in the sixth place, because the journal entries: 


` 


do not show. that any indictment is found against plaintiff in-error: ` 
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ve This assignment is true 1n-point of fact, but dvails nothing, for such 


; ' entry is not required by law. . When the áceused is in-custody, as — ... 


-  ' he was in this case, the indictments, the statute says, ‘shalt be filed, 
=- _ and remain as a public record;? The indictment, then, by filing, 


^ ~ “public a'manner;as the minutes'of the court vould be níadé to prove 


: -such facts: : -No entries, description of the indictment, can be neces» - 
sary unless’a partis better than the-whole, or a copy is more certain. 
‘~~ than the original. | The record is in this respect perfect. , . 
vo = + Error is assigned in the seventh place, because the,petit? jury, was 
. not regularly empannelled. ‘The record shows thet““tthe defendant 
' having been brought into court, thereupon came as a jury," &e.. 
: Certain persons, it seems, * came as a jury;? but objection is made: 
" ~ because it does not appear that they were drawn and called according. 
_“tolaw. Nothing need be more certain in legal procéedure, than that 
«these persons, when they “ camé as a jury," did not come:as voluri- *- 


7 becomes accessible to all persons ‘concérned, and proves, per-se, by... 
d «whom it was found, against whom, and for what crime; im;as;full and — , 


‘ ~  feers to try the case, but as they weré called; and surely uo one , ^ ~ 


m : will pretend that the minutes of the court must show that the clerk 


X o wrote their names on slips of paper; put them into a box, and thus 
go into all the details of drawing a jury: This objection was not. , 


^  .' > made at the time the jury was empannelled, and therefore: cannot 


now be entertained. Chief Justice Black, of Pennsylvania, in the 
^ . late case of Jewell vs. The’ Commonmealth, says, * It would be a - 
* ' — very great public misfortune, if à person charged with an offence 
-. - could sit by while he is tried by a jury to"whom;he makes rio objec- 
E tion, and after a verdict against him on the merits of his cause, get * 
it aside on account of accidéntal-and unavoidable irregularities in ~ 
“the summoning or calling.of the jurors, by which he‘was not , 
préjudiced.; : E. E 


* 


Error Js assigned in the eighth place, because the verdict was-not - - . 


- rendered in open court. Relative to this point, it appears: by the 
‘record that the “jury, after a short absence, returned into court the 
E . following verdict," &c. “Strictly speaking, to returna thing, means. . 
- ' "fo send'or carry it back; but the expression here used is comnionin ` 
. . law phraseology, and its meaning cannot be mistaken; for when it is 
- ^ +> said that a jury have returned their verdict, it is understood that- 


ES the verdict was returned in the absence of thé jury, as has been sug- 


. gested; but the record does not show, or.everi make it probable that: . 
' AX. such was the ease; and bare possibility is ‘far from proof of error.. 
ES - Error is assigned in the ninth place, because the prisoner was not 
-, the court below to receive the verdict in the absence of-the -plaintiff - 
7 ih error; if such was the fact. "The prisoner-was placed at the bar, 7 
the Witnesses testified, the arguments were made and instructions ^ 
i n iven;.and the jury retired, and after “a short absence," returned 
fu their verdict; all of which took place at the:same meéting or sitting, - 
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See they have brought their decision into court, because no other. mode: + ` 
s of returning a verdict is known to our laws or practice. Possibly 


. 


» “present when the verdict was rendered, Doubtless it was errorin . 
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- ofthe court, so that the inference in factis strong, iliattheprisoner;- ,' ' '. 
having been brought into court, remained there until the verdict was - a 
` i delivered, or that meeting of the-court was‘ended. ~. The presumption: - ' "n 
does, not arise as contended, that when the jury took the case, the . : ` 
< ` “prisoner was remanded to jail; for the directions of -the* court as to > - 
. ‘that matter would be'as the circumstances ‘of the*particular case . - 


* 


. ,mightrequire. . — . n MR m cc cM 
- The plaintiff here charges error upontthe court below, which is p,- 
denied by. the prosecution. : No record.or ather. evidence is adducéd= —— +-+; 
in support of such charge, ‘but we are called upon to presume error, 

,-., Simply because it is alleged, contrary to the well-known rule, that 

< plaintiffs in all courts, and in-all-eases, must prove their claims ánd . - 
charges, or be defeated.. Wrongs are never presumed against private . 
persons, much less should violátions of Jaw be presumed against a -- 
‘court, in the discharge of a solémn and‘sworn duty.: But the error,’ i 
it is:said, lies in the defects of the record, not the state of thefaets. ^ -> 


_* « This position is untenable.. The Supreme Court of Illinois, AP Kin- >, ^ 5 


' `> ney v8. The People, 2 Gilman, 540, say; “Ina crimmal case, after 5 7. 
^ the caption, stating the time and place of holding thé court, the 

.- record should consist of the indictment, properly indorsed, as found . j 
by the grand jury, ‘atraignment of the accused, his plea, the empan- | ^ ^7 

_ nélling of the traverse jury, their verdict,.and the judgment ‘of the 
‘court; this is all in general that the récord need state.” The’ +: 

; Supreme Court of Iowa, ‘Harriman vs. The “State, 2 Green. 210; 

_ referring to the above decision, say, ‘This we consider.a safe rule, ^ 
, comprehending all that is necessary to be enrolled as constituting the -. - . 
record proper in the ease; Upon exceptions, the rule is the" same "E 
' jn criminal as in-civil cases. - Slater vs. The Peoples 2 Comstock, 


The Commonwedlth,:6 Barr Reports, seems to conflict with the. — ^, 

, above authorities in.some respects, but it is adapted to the peculiar, ' 

‘.* practice in Pennsylvania; requiring great strictness in the record, for eae 

~ prisoners there are not allowed to except to any of the opinions or & 
^ acts of the court before which they'are tried. — . ` ~ 


" + 


i E 
'Prisoners.in our courts are provided with counsel; confronted by 


the witnesses against them, allowed to-except to all the court’ says or 


objections to the acts. of the «tribunal before which they are tried; 
they shall make these objections known to such tribunal, or forever . ,: 


* ' after hold'their peace. Time was when the unfortunate accused was- - .-, *. 
^ | dragged to trial without counsel, er-a fair chance for self-defence; — *, —— 
+ then other rules prevailed, and courts tried to make.technicalities thé |_| —— 


*r « means of:justice; but when a prisoner comes before our courts with , : 

'Ve ` More privileges and presumption in his favor than he otherwise could’ P 

“~ - have, these olden rules cease, with the reasons on which they rested, ““ 
‘and criminals cannot. be allowed.to take refuge from the judgments of 

, Our liberal Jaws in the cobwebs’ of an. antiquated practice. "The > `’ 
awful import of. these views to the plaintiff in erroris not forgotten; ^ 

lee 5 but-:eriminal Jaws ‘were: made"to preventcrime, and -their firm ~ 

S F og " we A X - ud 


~ 198; Wiley vs. The People, 8 Hill, 194.- The case of Dunmiv& -` — c7 


does upon trial, and it isno' hatdship to say, that-if they have anys < ~~ 7: 
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enforcement by coürtsis a duty as plain'as it is painfuk > Executive s 
~+ clemency may. be interposed in one case; and withheld jn another, ‘as i 
a matter of discretion; bnt this. decision.must be followed hereafter, ' ' ^ 
„and i£ judicial compasssion now bends the. law to suit a seemingly ^ 
. hard'case; a door may:be opened dde idc the midnight assa$sin id 


* „and mercenary murderer may escape from. the punishments.due io * 
their crimes. . HAM M OM RU T 
" ui ; * 0. 7 Sow judgmentafürmed.. ^' 
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vais ‘ZACHARIAH Ċ4 Norron, Plaintiff, o~ NEA Z B E n 
b So i vs. .c «p Error to Washington County. `- ` Pu. 
E Winrer & LATTIMER, Defendants. } '. zk OD. s : : . - 
‘1. The Attachment Act of 1849 1s hot repealéd by the Attachment Act of 1851, except so ES : 
. far as they conflict.” Both are to be taken as one statute, ` . * JP IND 


2. Pleading to the merita waives matter in abatement. à 5 € o 
‘+ 3. When the intention of one who makes a wntng is to be judged of by the writing per se, `, ea 
~ it isa question for the court; but when a wnting is to be judged of by extrinsic facts, and ` à 
is a part-of a transaction, the reat of which consists of words or acts, che whole evidence | 
should be submitted to the jury. ide PE : Me s j : "MES 


~ ae ` 


An July, 1851, the plaintiff sued out of the Washington District | 
Court s.writ of summons in assumpsit, which was personally served : 


attached, and a bond taken forthe forthcoming of their value, to^ ." . 
abide the event of the suit.. At the return term before Pratt, - 
Justice, (an attorney sitting in thé judge’s-place without objection] ^ - -'"' 
the defendant moved to quash'the attachment, which "was deni€d."^ `- 
They then pleaded the iattachment in abatement of the summons, ..- 
. 7. which-was overruled. "They then pleaded non-assumpsit, upon-which - `>. `x 


on one of the defendants; the other not being found. At the samé us 
time he filed a bond, and an affidavit that the defendants were"nón- : 

residents, and took out a writ of attachment under the provisions of. . 
the. Act of 1849, upon which the goods of the defendants were E 


* 


, the plaintiff had a verdict and judgment:  A.writ of error was ., & ` 
- brought, ahd the. judgment reversed, and. the cause remanded for; _ 
‘¢ further proceedings-according to law.” ^ ~- ~ NA CM i 


- , : At.the Jast Washington term, Before; OrxEv, Justice, the cause. - ^ o; 

- * game on again for'trial. The defendants again moved to quash the’. - , - 

- -8ttachment, which was denied. > They-then offered anew their, ples. °> .- 
-' im abatement, which was not received. ' To these rulings: they i ~ 
excepted. "lheissue'on the mérits was then tried, and the‘ plaintiff . - 


Tr ae 


again‘had.a verdict andsjudgment. ^^ "te Been 


. ks . By s bill-of exceptions taken’ at the trial; it appears-that the ~ . 
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defendants were a mercantile house. in San Francisco, to whom ihe: `- 
plaintiff consigned a-cargo of lumber from. Oregon, which’ they dis- — — 
. Posed of, and rendered an account, showing a balance of four thou- ^ . 
- sand dollars in'their hands, subject.to his order.: Some months 
` afterwards, the defendant, Winter, being on a visit to Oregon, the +. — . 
plaintiff, by his agent,.Leland, demanded, payment of the balance, ~- ~ 
. presenting at.the same time a paper writing in these words £: Zach..." 
ariah C. Norton.demands of. Messrs. Winter & Lattimer the sum of 
two thousand dollars, due from them for mohey received to said Nor- 
< „toms use." - Winter denied the amount, and expressed a willingness 
to‘pay a less sum, and wrote on the back of the papèr these words :- 
“Presented. by Alonzo Leland, and answer, will pay him amóunt '. 
ue as per account rendered him. Winter-& Lattimer?) The ` 
court instructed the jury, that if the-case stood on the original 
* transaction, they might well find for the’defendants to be depositories- - 
: of. the plgintiff’s money, and not liable until a failure to comply with - 
his order respecting it; “but that’ the written demand and refusal, — - - 
Which it is the duty of the court to, consttue, showed that whatever 
might have been its original character, it^ then- mer thereby . 


Y 


_ attachment, under the Act of.1849, but the;motion to quash- 

-= proceedings on the ground that this Act was repealed by that of — 
Tos , Which took effect before the commencement of this suit... -— ` .- 
Lac The Act of 1849 gives an attachment.as auxiliary to.a suit com-. _ 
"*- - menced by process against the person, to secure a sufficient fund for. 

the payment of the judgment to be recovered against the defendant 
, in personam. ; The Act of 1851 gives an attachment in rem to sub- . 
' ^ ject all the property of non-resident and absconding debtors to distri- ^ | ~- 


. 7^. to enable a creditor, whenever he can bring his-debtor into court by 
^ “= personal service, to secure his own deht by attachment; and as l 
others had equal opportunity, he gets the benefit of his superior - + ^ + 
~; diligence. But if personal service cannot be had, so that no. one is -` 
' in fault, but all equally unfortunaté, then notice must-be.given, and - 


have 4 modified effect in connection with that of 1851, thé'two must ' `- 
' ‘be taken together as one statute. JM’ Loughlin vs. Hoover (decided * - — 
af this term). "In refüsidg to'quash, the attachment, therefore, no. € 
x error was committed. IDEE Hee, ut 


~ ` ' -The ples in abatement presented the sme question; and would, if^ - 


P 


` . rečeived, have been unavailing. "Bui it was Tightly rejected for ` - 
another reason. ‘By pleading to the’ merits, the: 


e r 


. became’a debt.due from the defendants to the plaintiff. "To this - 
"instruction the defendants excepted. — 7. 7^ s ios e 
^ e The errors assigned are, : a LSU" 
, 1. Refusal to quash the attachment. Qu E. rr S 
| EE ' ~ 2. Refusal to receive the plea in abatement. ^ — ^.^ - ^ - 
» 3. The instruction given to the jurys ~ -~ — 77 TI 
i $ ae i $ * EL Ae Fas 
z . OLNEY, Justice.—No question is raised as tothe regularity of the ’° .. ” 


ution among’all their creditors. " The combined effect, of the two is. , - . 


"all may come’ in.and have’ distribution. As the. Act of 1849 can ., E 


efendants waived =` — ., - 
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the-matter in abatement. Not.that putting on file a plea tothe 
+ merits necessarily waives a plea in abatement, then‘ or before filed. 
- "'Phat'depends on‘ the course. of ‘practice im the. pártieular court. 
. "Where, as under our practice, no pleas are filed-in vacation, but tho. 
3ssüe is made.up in the hurry of the term, and thé cause immedidtely 
. ,' tried, it is found convenient to file.at oné time;all motions, demurrers, 
and pleas, of whatever nature,:to be taken up in their order.” - But , 
. ^ by taking up and proceeding upon any one of these, the defendant 
walves.those.whieh should have preceded. +t po 10s 
. Itis said; however, that the record shows these preliminary: ques- . 
tions to-hàve been settled, and the issue made-up by and before a. 
„person not authorized to hold pleas in that court, and that the judg- * 
. ment must be'supposed to haye been reversed for that.càüse; and: 
when xemaüded, ‘those former pleadings should- have been taken for. 
* nothing, and the defendants allowed to defend as being for-the first > ~ 
"me in court. E AM PL ES i 
[Co But the pleadings are thé altercations of the partiesyand the filing. 
of them is their voluntary act." The: court has only to`decide the 
questioris raised upon, and the issues made by those pleadings: ~” j 
_ “Hf the defendants were dissatisfied; with'the decision on their plea, 
. because of the'alleged defect of power.in the person making it, or, ` 
* for other cause, they should not have waived, that plea by pleadiüg q. 
over, but should have allowed judgment to-go, and then brought their 
* writ of error. Having taken their chances of success in a protracted 
, and expensive litigation of the" merits, they were not at liberty to -~ 
fall back upon matter in abatement. rap E A 
: "No repleadér being awarded by this court, the cause went down for 
trial anew on the issue in the record. The District Court was cóm- . 
= - petent to admit a new plea if the justice.of the case- required ite” 
* — But to allow the issue to bewithdrawn, and aiplea in abatement filed” ~ 
for such a‘ cause; would scarcely have been less than an abuse of dis- 
. cretion. It was not asked as a favor, lhiowever, but demanded as a - 
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, Tight, dnd was properly refused. ^, — , "A E 2 
^ a The instruction excepted to, and-assigned for error, presents fhe , `°” 
~ — inquiry whether the effect. of the written demand of payment, and - 
fhe. written reply, was a question of law for the court; or a question i 
of fact for the jury... : vst ok ae ' 


. . baw and fact aré nob always readily distinguishable. In respect ; 
~ ^ to-written instruments, it is difficult to say where the office of the . 
caurt ceases, and that of-the jury begins. When the intention of ^ 
the, writer is to be judged:of by the'writing,-it is a question for the. 
+ . court. . But when the meaning’is to be judged of--by extrinsic facte, 
‘or when the writing forms part of à transaction the rest of which ton- > ' 
_ ^ gists of words spoken or acts done, or when, whatever its meaning, 
. ‘it is‘but a-circumstance tending to establish some other fact; it is for 
the jury to say whether the language was used inthe sense imputed, ' ' 
-z or what is the charactér- of the entire: transaction of which the 
-~ Writing forms a part, or-what is the-truth of the ultimate fact which. - 
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' jt tendg to-prove: * In thèse cases-the-writing must, go to-the-jury, ^. :* 

» > t6-be‘considered with the other evidence. © 2) -au 0 Ue n f^ 
' [p this ease a written and a spoken-demand were made together, ^... ~ 

and a written and-a spoken answer given. The spoken words were: — "E 
not merged in the writings, but the two-were éoncurrent acts, and. `~ d 
their combined effect as properly-a-question.for.the jury. "Again, : ^ , o7 
"the-writtenzansyer referred to an account; previously rendered. -- The ' ^ — . 7. = 
original account of, sales/showed'& larger balance.than was now 2 
claimed or admitted: to be due. The defendants-might well have * i 
argued to the jury that the reference was to ‘the original account, :. ee 
which placed. them or their right and duty to have the money at San ^, . ^ : 
f Francisco, subject to the plaintiff ’s order; and the, plaintiff might - — 


. » haye argued. that--the. xeference was to a later-accountmg, -and NS 
, amounted toa promise to, pay a general balance; thus ‘making its, - ^ 3 
' — meaning and effect turn'on a disputed fact outside of the writing? „+ i 

In determining conclusively, as matter of law, the effect of these ^ .°-.- | 3 
; writings, which formed only.a part of the transaction, and which . m 
Also depended for their meamng on'a disputed.extrinsic fact, the Econo 
court-erred ; and it is not for tlns court to say the defendants were ~ ; 
“hot-injured by. it. -Büt for that error, the result might, and lawfully se 
could, have been different. The-judgment must therefores be > „= ° 


reversed, and the cause set down for a new trial.’ E "e : 
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. ZACHARIAH: C. Norton, Plaintiff, AE ADD AR 
GT MM E IMP ^ In thermatter of the garnish- - : 
eters "o Pee vf ment of D. H. Lownsdales — . 5 
GABRIEL Winter & BreNzAMIN G.- avs UM , 
^ 'LaTrIMER, Defendants. "d o uuu cap ue 
eat = The defendant in a judgment cannot be garnished by a creditor of the plantiff therein. " Es P 
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On the 8th day of May, 1852, Norton recovered a judgment ys., - "neue 
Winter and Lattimer; for the sum of $4,496 86. Execution issued | ` i 
- January. 17th, 1853,.eontaining.an attachment clause, which-was-  , MEE 
served on D. H. Lowhsdale, as garnishee, who appeared-at thereturh — . - 
of such execution, amd answered as follows: **I stand indebted to 
“the above -defendants on a judgment entered against ‘me on the 20th  _- 
+ of October, 1851; on the records of the District Court of this county, . i 
for the amount of $1,400, and costs of suit,” TUM" 
à WinLrAMs, Ch. J.—Is Norton entitled to a judgment vs. Lowns: ° . 
dale, upon this-answer? Section 42 of the Practice Act provides, 
that, in certain cases, a garnishee process may be sérved upon,a — . i 
person who Has ** property, rights and-credits ”, in his-hands,;belong- __ ig 
^ ang to defendant in exegution. Section 43: provides “that, if such - — 
^ garnishee shall*be found indebted to said defendant, &c., judgment ' - 


1 
H 
s - ] 
a E 
a " 2 * - 5 
<2 vow : C5 = - m ‘ las" Re 


wv 
4 


-shall be- rendered againgt-him, &e.; and “ such judgment: shall bind , 


all such. property, effects, rights and. credita, in the hands of such '. `. 


garnishee, and the payment, of the'umount of.the judgment by such >- ` 


rnishee shall operate as a conclusive bar to the right of any such | 

efendant in execution to recover the amount paid under this procéss 
inst any such garnishee.”. While the comprehensive expression 

“ property, rights, or credits,” if standing alone, might be taken tó 
include judgments, we think this constriction’ is - repelled by the 
, subsequent provisions of the statute for-the protection of garnishees. 

' ' When a judgment ‘is rendered against a person, as ‘garnishee, the . 
payment of such judgment, the statute says, shall operate as a con- _ 
clusive bar to the right of defendant'in execution -“ to recover ” the 7 
amount so paid against such garnishee. :'To recover," in law, is, — 

~ to recover anything, of the value thereof, by judgment; asif adman 
sue for any land, or other thing, movable or immovable, and liàve a- ,. 
verdict or judgment for him." (Jacob's Law Dic., vol. 5, p. 401.) , 

- "The right to recover; then, simply means a “‘right‘to obtain judg- 

. ment.” The process of garnishment is intended to'lay hold of-this 

` “right to recover, or “right to obtain judgment,” bat. after récov- 
ery, agin'this case, such right ceases ‘{fo-exist, and,-of course, cannot 
be taken, any more than a third person:càn take a right to gue on a . 

_ promissory note, after judgment thereon for the payee. - 7 
ent spoken of in the statute is to 
&e.- A “bar,’? in a legal sense, “is a plea, or peremptory excep- . 
* tion of a defendant, sufficient to destroy the plaintiff's action.” 
cob’s Law Dic., vol. 1, p. 289.) ' Would it not be absurd to say that 
the payment ‘of Lownsdale to Norton would destroy the action of 
Winter & Lattiner‘against hiin, when such action was ended by final 
* judgment for the plaintiffs? The plain effect of these provisions is to 
protect the garnishee from a second, judgment for money, paid on 
another and prior one; or in other words, to protect him from two 
- judgments for the same debt. To hold~that-the defendant in one' 
- judgment: can, therefore, be subjected.to another on ga 
process, is to hold that two judgments, in favor of different persons, ` 
may be rendered and remain of record, at the same time, against the —''^ 

-same person, for the same demand ; that executions-may issue on -, 

such judgments, and thus the garnishee be driven to the trouble and `` ^ 
expensa of a suit to protect himself from twice paying the samé debt. 
A: constriction of-thé statute, productive of such a result, would be 
clearly wrong. Inthe: case of Howell va. Freeman et al., 3 Mass. 
hief Justice Pansons, under a statute similar to’ durs, 
says; “it. is thedesign of -the statute, and: manifestly just, that the 
trustee shall'not be twice charged for-the-same éredit, once by the- . 

; attaching creditor, atid again by his principal.” "The'credit; therefore, 

liable to this attachment, must be so situated, that'if it be taker by 


- 


ay legally defend hiniself, when ^ 


t editor, the-trusteé m 
ealled on by the principal.” -The 
4 Mois. 1705 Thórndik 


the attaching cr 
Same doctrine is affirmed in Pres- 
vs.- DeWolf, 6 Pick. 119.- 
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. The franchise ‘of keeping a ferry does not belong^of right to the owner of the col; but hes = 
. entitled; by the statute, to the preference, if he applies before hcense 15.granted to 
+s another. We MS . ON i 
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H 

in December, 1851, thé hoard of commissioner's of Umpqua county ^. 
granted to the defendant, Dréw, the privilege of keeping a ferry on 
Umipqua river, at the crossing’ of the road from Winchester to Scotts- — 
` burg, and fixed the first years’ tax at three dollars.- There was no . 
treasurer to whoin the money could be paid, until. April, 1852, and it +` - 
was not paid until September, 1853." Whether a bond was given, ` 
or the license issued, does not appears In April, 1852, Drew. again: ` 
àpplied, and the year's táx.was fixed at twenty-five dollars, which. © `< 
was paid, and á license issued for the ensuing year. The plaintiff, 
Gant, who owned the land, applied for a license at the same time, 
and was deniéd ; but in April, 1853, he obtained a license.fora year, — . 
and paid the tax; but whether he gave a bond does not appear. 
Drew continuéd to rum his boat until énjoined at the suit of Gant.. 
The cause was heard before Judge Deady, at’ the last September _ 
term in Umpqua county, when the injunction was dissolved, and the, 
bill dismissed ; and the plaintiff appealed. SA 39 wo S 


OLNEY, Justicez-- The plaintiff claims the right to keep all ferrie 
estáblished on his land; às incident to, and part of his estate in the 
soil; that the'statute recognizes,-but does not ereate this right; and 
that the grant of it to a stranger, when the proprietor was am applic - 
eant, was void. ' SEES dE et 

-Judge .McLean, in Bowinán-vé. Trathen;2 McLean, 916, lays 
down.this doctrine in strong terms. - In speaking of the owner, of land . 
‘in Indiana, bounded by the Ohio river, he says, ** he has the right of. 2: 
fishery, of ferry, and'eyery othér right whichis properly “appurte- — 
nant to the sod ;?? and he holds every one of these rights by as sacred : 
a tenure as lie holds the lands from which théy emanate.” He says, ` 
“this right of ferry is a common law right, everywhere recognized in. 
"tlis' country, and: that the statuté was interided-to rescue it frome ^ = -—— 
violation. If, by the vight-of, ferry he means the right which, as - ' ' 
he says, every-man has, “‘ to keep ferry boatafor his own conveniences 
. upon his own land,” the proposition is not only à truism, but was out `. 
of place, for the case did not bring in question this right of the pri- | à 
vate use of oné’s own soil, by, passing/over it both by land and water, 
: but the right to keep a publice ferry for toll; and this latter was not" 
necesgarily in issue;-as the cage turned upon another póint. He: 
- "Dp Sé0,—4, ^ . d 
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. certainly speaks of the right to keep public ferries when he‘ says, . 


2 


~ “some of these rights, which. appertain to-the soil are'of a public - - -' 


4 


. no existence in Englan: 


nature, and the use.of them consequently subjects.of legal control. 
“Of this-character is the right of ferry. His proposition, therefore, 
is, that the right. to keep a public ferry for toll, is part of the prô- 
ptietor’s estate in the soil. EE UE NO CPL 
This proposition cannot be maintained. There is a toll‘ traverse 
known to the common law, or rather to the local customs of England, 
which is paid for the privilege of passing with beasts in certain:places - | 
- not highways; where. there is no vight-to pass without thé proprie- | ` 
` tor’s consent; and, if it were nót forbidden by our statute, doubtless 
Ferries might be established here on asimilar principle, making the > 
~ toll a matter of contract until it should grow into a custom. ‘And if 
a public ferry should be established where there is no highway, the ' 
owner would be erititled to*compensation for the use of the land, but 
“not for the ferry, which was never his, but which is a thing newly’ 
reu upon occasion, by act of thé governnient for the use of ‘the’ 
ublic. "E. ] anb. HE as a dre n 
r ‘he right to keep a Lees ferry for toll, is a franchise which ‘has 
until created by the King’s license; or other’ 
proper authority: If held by prescription, an ancient grant is pre- 
suméd. ` 8 Bac. Abr. 114, 1 Blacks Com. 37, 38. It is thé same 
in this country. Chancellor Kent says that franchises are-* certain 
privileges .conferred by grant from. the „government, and vested in 
individuals;” and he enumerates among them “the privilege of 
making a road, or establishing a ferry, and taking tolls for the use 
of the same.”~ “If they are created by public grant, then they do 
not emanate from the land: No precedent is cited for the rule laid 
down in Bowman vs. Trathen, nor has any like case or dictum. been 
cited here: On .the contrary, in: Mills vs. The. Commissioners, 8 
Scammon’s Rep. 53, ferries are held iot to appertain to ‘riparian 


owners. «In The Nashville Bridge Co. vs. Shelby (10 Yerger, 280), 


^ the ówner is held not-to be entitled, as a matter of right, to keep the 


ferry. : 

This right has probably been inferred from sorüé ancient decisions 
in England, which were carelessly followed at an early day by a few 
cases in this country, that none’but the ownérs of-the soil have a 
right to use the highways for ferry landings, Cooper vs. Smith, (9 ` 
Serg. L. R. 265) but the reverse of this doctrine was settled in 
England, by the case of Peter‘vs. Kendal, (6 Barn. & Cress. 703 ;) 
and the doctrine of this case lias been generally received in this. 
country. Chancellor Kent says that the right to use the highways V 

- for ferry landings, without the consent of the owners of the soil, “is 
the most reasonable conclusion upon the right'to the use of a public 
- highway, to which a ferry i$ connected. — crure 
,. Public ferry can seldom, if ever, be required, except. where ‘a 
- highway terminates at or extends across the water." „Ip the présent 
case the ferry is in the public road where it^crosses the Umpqua’ 
river; and if the. right to keep it for toll is’ not inherent’ in the 
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“plaintiff as “proprietor of. the. soil; and the highway à may be used: for 
. landings without his consent, it follows, that the ‘defendant’s, ferry-is 
no violation'of the ‘plaintiff’s right;as 'such'proprietor," ELE 
The conclusion at which we have arrived, by -examination and 
comparison of the few-authorities.within: óu? yeach; às likewise: the . 
restilt of reasoning from first principles; ~ QR. geet 009 
-When a road crosses'a stream or body of. water, it isnot inter- 
“rupted, but the water and the soil-beneath it, within the lines of: the 
road; are 4 continuous “part- of the road; and a bridge, or- ferry is 
also. ‘part of the: road,:as much as the embankments} excavations, 
pavements, causeways, "and otherartificial improvements for the éise 
of-travel. ‘Fhe owner.of the soil being paid therefor, ór- having 
waived compensation, has no interest, except as a citizen at-large, in’ 
the road, as such, including -its bridges, ferries, and: other. better- 
uments. If-he has.the exclusive right to.land férry boats on the 
- Shores, how can,he be denied the'exclusive right of placing the ends ` ` 
of a bridge upon them, or the exclusive right of being employed, for —, 
tolls or. other reward, to make. or keep in repair any other work" or’ 
improvement that may be.needed.in the road elsewhere upon his 
land? It might be expedient to favor him with the preference in all 
these cases; but to recognize & such a right, would-be as unreasonable “ 
in principle. as it is unsupported. by authority. _ 4 P 
‘Rejecting thé-plaintiff?^s claim as proprietor “of the.soil, we come  . 


„next to.consider whether he has been invested-with the "franchise. Ln 


On this point, it is only riecessary to say, that the order under which ' 
: he claims:is hke that-in Cason vs. Stone, decided at this term; which, 
we held to be merely void. e 

`The plaintif having no title, either at common law or under the 


statute, the decree. dismissing the bill müst be affirmed. d 
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-Lows i. Error; to Yairi Cointy. Before 
TO 08 DESIT t Netsoy, Ch. Jo a os 


Amos: Coox, Defendant. J - ect oo 


~ - 


Without & " of exceptions, this court-cannot notice errors in the proceedings of the cout 


‘below; except such as are apparent upon the ‘face: of the record. > 223 EM 
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MCFADDEN; Justice. — This was an action of assumpsit, brought 
at the October term; 1851, tried on the general.issue and verdict-for 
plaintiff below. - Motion i in-arfest of judgment, and for.a new trial, 
reasons filed, motion overruled, and judgment on the verdict: This; 
casé is before us for-review. < No exceptions were taken to the o ruling 
ef, the court below. i in overruling, the motion, of defendants: to sei. 
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BAL aside the verdict and grant a iew. trial- As to-whether the: court- , 
s 7 . efred, it is impossible for us to determine.. The, record-shows no -^ . 

+, + error. ~ The defendant not having filed any exceptions to. the ruling ~ 
‘of the court, below, $o a3 to make the, action ofthe court, and “all j 

the evidence nécessary:to:a correct determination of the question, a: 

, part of the record, it i$ not within the province of a court ‘of-errér. 

to pass upon the questions presented. , Section 19th of the Act rég- 

ulating the practice in the District and Supreme Courts.of this Ter: — -' 

: .  ritory provides, that $ if any party shall allege an exception to-the 

' ` ' opinion of the court, and reduce the same to writing, it shall bẹ the: - + 

duty of tlie judge to allow the said exception, and to sign and seal 

Y. the same; and said bill of exceptions shall thereupon bécome A, part, 

' of the record of any such cause. The record exhibits the fact that 
'no exceptions were taken in the court below; some papers on file in 
- this case exhibit:the fact that such a motion was made, with therea~, 

« sons of counsel; but these constitute no part of the record; and are: 
not examinable in this“court, Pee cites Wm 
. To this, effect is the ruling of this court at the’present term; inthe +> 

. case of Thompson v3. Backenstos; and-in. support of this position. l 

: the authorities are abundant. Wages vs. Dickey; (17 O. R. 439. 

'  * Hicks vs. Person, (19 O. R: 426.) DONUM M WM ae 
- This court wil, however, reverse for error apparent upon the’ - 
record, and this, whether exceptions be taken to the ruling of the 

- court below or not, and this is the only thing éxaminable npon a writ; ` 
of error, (7-0, R. 212.) When the record is regularly.removed into 
this court, it is our duty to examine and seeif there be error; unless‘ 

` there be error clear and palpable upón the face of the. record, this, - 
court, will not disturb the judgment or decree of the-court helow.. ' 

> + The record in. this case, although made up with a negligence inex- 

-  eusable, presents no such error. upon its face as would warrant usin ^ ^ 
reversing the judgment in the court below. By the statute law of 
this Territory, a party who conceives himself injured by the rulings 
of the district judge, can always protect himself by forcing such 

~ matter into the record, and making ita part thereof, so as to give . 
to himself the benefit of a review of the.procéedings in a court 
` of error. Should he fail to do this by the exercise of a proper vigi- 
lance, ‘he cannot complain tliat 4 court of error refuses to reverse 
‘the judgment or decree of the court bélow, when no'errorsáre made - ~ 
apparent upon the record. : oe th ak See 
It is assigned for error that the record shows ,a previous verdict 
for the defendant, not disposed of at-the time ‘final judgment. was 
rendered. The record’ exhibits the fact that the parties were in.. 

- court when the case was'ealled up for-trial, that they consented, and . 
that on this trial'a verdict was found for.the, ‘plaintiff below, and 
judgment was entered thereon. Set ee aa ee a ee 
, This judgment is the final judgment in the cause, and the plaintiff - . 
in error is concluded, by his own act of consent-in going, into, trial; .  ~ 
from the assignment of this informality for error- .- ra bue il 
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Tuomas STEPHENS; éf als; Defen- >- 
» PON. k <- dants, is * te 
1, No partienlar time is necessaty to establish an abandonment of dana to the pabite.” * ‘*’ 
2. It 18 sufficient af it be nsed by the public, with the assent of the owner, for such time that’ 
an fhterruption would be an myury. Each'ease depending on its dwn circumstances.<_ ; 

e d EM MS t. v utr bows ms ey t i um 63075, LS 
. This'is a suit. in-€hancery by the owner of property on Water 
street, in Portland,:to enjoin the proprietors of thet town,“and their 


p vendees, from erecting buildmgs on the river bank, in front of the 


plaintiff ’s‘premises. The bill was filed in 1850, and an injunction 
allowed by Prart, Justice; after. which. the proprietors, particularly ^. 
Coffin, as*he- states, set.on foot a compromise--with ‘the: citizens, 
“whereby a portion of thelevee was to be private ‘property, and the 
remainder. a public, way; ind pending the negotiation, :Coffin, and 
others claiming under the proprietors, erected valuable buildings on 
the disputed ground. ..'The compromise failing; thé parties revert fo 
their original rights, and bring the title of-the entire ‘levee “under 


a 


adjudication. ~” E 


E 


1 "The cause came:on to.be heard in the'Washingtón District Court; , 


and under a late statute has been adjourned to this court for decision. 
"Fhe record and depositions are too voluminous to.be set forth, but 
thé prominent facts, and the most material evidence; will. be found in 
"the opinion-of the court. 2 Md T E 
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., -Otwey, Justice.—In 1845, F. W. Pettigrove and A. L. Lovejóy,- 
“28, joint owners, laid out tlie town of. Portland, and caused ‘a_plat to” .. 
~ be'made exhibiting blocks of lots, designated by numbers, with blank” 
spaces between them, which coalesced with each other at their inter- 
sections, and with the surrounding blank-spaces at the sides of the - 
plat. - Near. the, first row of blocks the Willamette river is laid down 
at such a distance as to leave a narrow.strip between, which, owing 
to the meanders .of the ‘river, is of. variable’ width, being in some: ' 
Places narrower, and in others wider, than the blank spaces between 
‘the rows of blocks. The front row of blocks is, at the:lower end, ' 
- deflected froni‘a right line, to conform to -the bend. of the river, by 
which means it continues of the same width as the intervals between 
“the: blocks, instead of narrowing to a-point as it otherwise would: 
The sizes of the lots and blocks, and the width of these several 
- Spaces, arë not marked; nor is: there any evidence on the face of the 
plat that the spaces were intended for stréets,” except that they form ` 
~ A connected! net work of: open-space among and: in. front of the. 
blocks, making all: the lóts accessible from each other-and from the 


$ 
L 


river, which is-hére an arm. of the sea, within the. ebb. and flow of 
; the tide, and a resort for shipping... - "X o 
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: , 7 Upon this strip-of ground, between the river and the front row of 
s - + blocks. ‘The obstructions are being erected. ‘The proprietors claim 
. ~ that the street in front does not cover the entire strip, but leaves a - 
FUE narrow margin along the. bank, not dedicated-to the public, and on 


eM A9—cupetpa coe cnm 


-> +, Which theythave_sold lots and.erected buildings. ^ Their right’ is^ 
contested by the citizens, who claim the entire strip'as public ground; ' 
ENDO ead beter it be public or private property is the question -to be 
ecided. SS E m cru cum ore 

d Upon the face of the, plat. there ig the,same evidence that this 


strip is.a street, as that those spaces are streets which separate -the 
: rows-of blocks. The cross streets terminate at its inner edge, and 
do-not'traverse it and terminate at the river;-and if it be not à 
; „Street; then the continuity of the streets is broken, and half the lots 
> ~fronting.on this strip are inaccessible without passing'ovér private 
property. -Indeed; it is admitted to be o street, and. its eastern `. 
boundary alone is disputed. But- the plat carries on its.face no 
évidence of any other-boundary than the river. -As.before stated, 
neither the width of the strip, nor, the width of a atreet to be taken 
i - out of it, is stated; nor is any line drawn upon it between.the front 
lots and the water line of the river; nor is any other intimation 
given that the entire strip is not as much a‘street-as the entire strip . 
between any two rows of-blocks. | It-is not unreasonibly wide for 
-the quay of a commercial town, but on the whole, rather narrow for 
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. ^. that purpose, beitig, in much: of its extent, narrower, and but: for a 
_ * Slight curve in the river, would be nowhere wider than the ordinary 
; stteets of the town.. And yet, from its location, 3t.must. necessarily, 


« ` be much more used than any other, for the carting of;goods, and for 
ihe ordinary uses of city streets; and besides, it must be tlie recep- 
: - tacle of all the goods imported and exported by the vessels resorting 
: there. It is quite as important-to the town proprietors, as*to the 
- individual lot holders and other citizens, that the loading and unload- -~ 


ete 


should-not be embarrassed “by the caprice and avarice of private 
ie 5 persons who mightown the land adjacent to the water; -and they 
à : appéar by-the face of the plat to have: adopted, as:ressonable men; 
the usual and proper means of guarding against this'evil. +- That this. 
| street was intended to adjoin the river, to form the‘ connecting link 
* . between all the highways: of the town and the great highway: of 

water; upon which the town is dependent, is, therefore, both reason- - 

x . , able in itself, and apparent from the face of "the plat. t "V 


EE similar ease whieli'arose in Pittsburg, appears to. have ‘considered 
~ sucha plat sufficient proof that the.street extended to thé river. 


if“ - 1. — the width:of Water street, short of the river:on thé-south. .If a 
CAL line had been drawn around its southern limit, there would haye beén-' 
x great force im the argnuient that the ground between such. line and 

HU C » the water was réserved by the proprietors.” .. Barclay vs. Howell, 6 

| : A Peters,498. And the Wellsville case was decidéd the other-way by 


at x 


ing of vessels, which confers upon thé town'its principal importance, ^ 


t They.say, ‘there is ncthing on the plat which shows any limit to `- 
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.. The Supreme Court of ‘the United Statés, in passing upon 8 .. — 
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‘the Supreme, Court of Ohio, because; there was such 2 line, as wels, <~ 

. 88 a natural boundary, namely: a: precipitoüs “bluff, along. thè brink -- 
of which the outer line of .the street was drawn upor the face of ihe " . ^ ^ 
plat. The street was bounded on the plat by two parallel, straight ` 

. "lines, and in the open space between them was writtén, width, 60 <  - 
. feet;", and the-strip between this stréet;-thus marked, and: the river ^ ' —— 
-~ from the.top.of.the bluff to.the water, was from 150, to-200 feet; ` p 
.  * + nearly equal to a row of. blocks in Portland. : It was therefore A UR 
`> ^ evident from the plat and'toposraphy of the place that the street ^, ^ 70 
"^ was confined to the level ground and the top ‘of the bluff;^and there ` > pi 
* being no other evidence of dedication; but rather the contrary, té. - 

strip was held to'be-private property. JMcLaughlin.vs. Stephens, 

-, 18 Ohio, 94.;.In Louisiana, where this subject. assumed. unusual © 
importance from the widening of these quays by alluvial deposita, 
and, where it has been thoroughly studied and discussed, such plats - 
‘are considered sufficient evidence of dedication 3 and Chancellor Kent ` 2 

". eites:approvingly the opinion of- Chief Justice Martin of that State; ` i 
. a jurist, venerable, he says, for his age, learning and- character—. 
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that when the. plan of a city, fronting on a navigable river or the ^ — : 
*get,has an open space between the front row, of houses; or street, « 

and the water, in public use, it becomes a part of. the, port, without c. 
'any.other designation or evidence of dedication. 3 Kent, 428, note. ^ < 


This is precisely such a case, such a plat, Such a strip, and such,a: . . 
public use of it.. And if the-ease:stood upon this alone, there p> * . 
- would. be very little danger of error in pronouncing in favor of the " -` 
dedication. , ^: .- 5 70.2 0 07 1 ur ue » 7 
+ , Before dismissing the case. as made by the plat, it is proper to ys 
notice a document which is relied on as a limitation of the street to^ 
a part-only of this strip. Only a copy of the plat-is.in.evidence 
.admitted by both parties to be correct, except as enlarged by. subse-. 
juent additions. . The .nbsence.of the ‘original which was made for — _- = 
the,proprietors by Brown, the surveyor, is unaécounted for. The ~ - 
. document referred to is upon a sheet exactly like. that on which the_ 
- plat is copied; andthe back of the plat is-placed against the face. ii 
of the document, and the two are pasted together. ab the upper edge, 
-a a so as to appear-like a single sheet, and so that the document, if its ° ~. 
resénce were suspected, or the duplication of the sheet- discovered, 
. 18 to he found by raising the plat at its lower edge. The document. 
. js: in. tabular, form. - The ain are headed, respectively, “To . -~ » 
. whom sold,” ‘ When sold," ‘No. of- block.” -In this tebular - © ^ 
-a exhibit of. sales one entry only is made, namely: * William Warren, ~ ` - 
` ~ January ist, 1848, Lot 4, Block 272? ^ Asa caption, over the top ', |. 
. 5. of this table of.sales-is- written: “All slots are 50 by: 100 feet. ` 
- Water street,in front of blocks Nos. 4 and 5,is 90-feet wideyin > ^ - >ò 
P front-of blocks Nos. 1 and 8,-is 60 fegt wide.. All other streets are , - 
60 feet wide... : ^. - ene SL. EE Ps 
.  When.and.by whom this copy-of the plat and this private docu- 
. .1'' ment wére made, does not.appear. ~The plat shows more than ^ 
e double the number of blocks, originally laid off, all written 4n. ihe. 
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pud ‘game hand, with the same ink, and evidently-at the same tinie, and, 
must, therefore, have been ptepared after those additions wére madé 
to the.town. It contains the-ramé of Stark, written <in‘ Vacant’ 
blocks, as if to indicate a reservation, and must, therefore, have been 
- wade after he -became a joint proprietor. «And as. the first sales 
' were-mh&de in’ 1846, and the first and only entry in thiz table cf 
- . sales is dated in 1848, it is probable the document was prepared 
- about the lattér date—some three years after the town was laid out, 
and when it had become the metropolis and emporium of- the country,” 
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sell lots on the river bank. If it had been made before that” time, 
the. first entry would have been made of some prior sale. -If+this 
memorandum was not an after-thought, why is it hid away where no ~~ 
onè would look for it; or be likely to find it by acciderit, instead of 
being written on the plat in- the usual way, where an’ interpolation’ 
would be detected? And if it was likewise attached to the original 
. ~ plat, why has not that fact—the very fact on which’ the case might, . 
turi—been proved by the production of that plat, or by oral: 
. evidence after showing its loss?’ We get our first knowledge of 
" this meniorandum from the witness-Hanner, who says that in 1849: 
'or.1850, Coffin showed him a map by which he discovered that the: 
streets were 60 feet-wide, leaving a fraction along the river, part ‘of 
' which he proposed to buy, but Coffin declined selling, for'the reason 
ą that he wished to leave it vacant for public use. Bay RD E 
- The witness Pettigrove, after looking at this copy, states the size 
- of the lots and width of the streets to the same effect, except. that 
front streét, as he calls it, i 30 or 35 feet in froñt of blocks 4 and 
-' ' 5; and he adds, “As will be seen by the original plat." But the 
: absencd of . that original not being explained, its contents cannot be 
` insinuated in this illegitimate, unsatisfactory-and suspicious modës., 
and if it could, the memory of this witness, if not his veracity, 
would be an unsafe foundation for & solemn decree, as will preséntly , 
be seen. - “All the other numerous witnesses; several of whot speak- , 
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` familiar with it, appear to be.ignotant of such a memorandum.: 
' Hanner, to whom Goffin showed ‘it, and Pettigrove,,to whom it was 
shown oi thé witness’ stánd,'both of whom might otherwise have * 
à > Been equally as ignorant, are the only witnesses who diselóse a Know. ' ' 
- Kédge of its existence. ` If it had be&n venerally known, and lots:had. 
been purchaged and the town built up with that. küowledgé, the’ fact 
could havd been easily proved. The failure tô prove it is equivalent 
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* s ^ ^ and the proprietorg, as thé evidencé.shows, had been importuned to^, .. 
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of thé original plat, aid most, if not all of whom mast: have been ~ ~ - 
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CP eos : to disproof, whén taken in connection with thé recent date at-which.' 
f ` `, the memoránduti apparently was made, and the strange place in 
n which it i$ found concealed, and ‘the seemingly prevalent ignóránce . * 
a ats of. ita existencé. We think its binding effect upou the public is: not- 
oe " ." - established. And even if it were of binding obligation; the width o£, 
m ~  - thë strip.hàs hot been proved ; and the inference of Hanner, from a 
p. de eo map showir hii: by Coffin, that a-Btrip would remain, after takingout ~ 
- ' ‘thé street, is Hot sufficient Without an actus| measurement. .And > 
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urthermore,.if such excess were found, it does not necessarily follow 
that it would be private property. ‘The memorandum appears to bé 

the: statement of a descriptive fact—that the street, or strip, is 

of certain widths'at cértaiu detached places—rather than aterm, of ^ — . 
limitation appropriating.sü much for street. "The language isthet ^. 
Water street is so wide at those places. ` This is the statement-of an. — . i 


existing fact, and may be true or false without changing the fact . n 
itself. - Indeed, it is but a partial description, for it states the width = ^ ^^ - 
in front of"only Half: the original: blocks. If’ it be.construed as-à .. | 
dedication of so much ground, then it dedicates no ground in-front  - 
of: original blocks 2, 3, 6, and 7, and the five new blocks below, in -> 
front of which thé strip is continuously marked: ` The ground dedi- 
cated-would then be in‘three small detached parcels, ‘and ‘not a long, : l 

. tontinüous “water street”? The descriptive memorandum, made © ^".  - 
subsequent to the act of laying off, marking, and platting the blocks, 
lots, and streets, is to be understood in the ‘same sense in: respect to : 
all of them. ` If, any other, street were wider or narrower than .. "HET 


- 


Vy 


described, surely the excess could not be added to, or the deficiency ses 
taken from, the adjacent lots; and if lots were found -greater than DEAS 
described, surely the proprietors could not reclaim the excess.‘ The Sok 
streets -and lots are marked, as well as their dimensions given. ‘The’ ` ` c] 


boundaries ‘of Water street; ds marked, are'theriver on the oneside, . T 
` and the front lots on'the'other. If the quantity exceeds the leserip- oe 
tion, the‘excess may as welkbe taken from one side as thé other—as `. 7 
Well next the lotsas- next the river. But the rule in all such. cases > -7 
is, that the lind within the actual boundaries, and no more, passes ` - 
;y the deed or ‘plat, or other conveyance, be it more or less‘than the `~ - NE 
quantity assumed. The grantor is ‘neither allowed to reclaim an ~ ; 
excess, nor required to makeup a deficiency. —"Phis.being a convey- : 
ance, not of. so wide a strip, but of a particular strip, bétween RN 
‘marked boundaries, described as‘of certain widths at certain ‘places, | D 
the mémorandum containing that description must give way to, and ~ " 
cannot ovérrule, those "boundaries if the two conflict. In nd 
view that we can take of this document, therefore, van it-affect the © -~ - 
prima facia dedication appearing on the face of the plat.  - S ^ 
.« But the documentary evidence is not the only-nor the principal . . x 
basis of the plaintiff's claim. He insists that the proprietors, in dis- - » E. 
regard of plats, lines, mérüorandums, and dimensions, did; in fact, i ~ 
get off this ground for a street and levee; and he claims to have 29] 
"proved this by witnesses to the original act of dedication, and to the - E 
‘subsequent ‘conduct and declarations of the proprietors, repeatedly ^ — ^ 
ye-affirming it, and.to the general belief and expectation of the dti- -~ > 
zens, thereby knowingly arid ‘intentionally~produced, ‘and’ to their... 
publie and notorious. use of the ground for the purpose of the dedi- 
cation in pursuance of that belief.” The followmg is ‘the“substance 


f thé testitmony'reliéd upon, so" far ss it relates to the acts and < { 

declarations of the original proprietors. Lovejoy laid out the; town 
Tan it Fettigrove.  Commüricéd near where the post office stood 

in 1852, aid rah down the fiver'to the olim line, dllowing“suffitient | >- ! 
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. line from point to point, without, regard to tlie bend of the river. The 
ee ' ftoht row of buildings is now on this line. » “AN from: the street to - 


stood himself and Péttigrove td be'perfectly agreed: to: this, Z War- 

' ken, in negotiating for lots, objected: to one’ on account, of the 

slauglter-house'on the river bank in front. * Pettigrove ‘replied’ it 

; Mas there temporarily, and could he’ removed at any time; and. he 

. : exhibited thé original plat,-and another with additions, on "neither of 
which were any lots laid out in the strip; and he stated that, he did | 

' not intend to séll-any lots on the bank of the river, nor let: buildings 
“go up there.” The citizens always claimed it às public, and it was: 

, Commonly understood to be so. Heard Pettigrové.say it was public, 
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| Hê always refused to sell lots in it, arid" said. he intended it sh 
remain open as a wharf.. Has heard Pettigrove say, when. offering ^ 
fo sell lots on this street, that they were valuable because the groun 
in front of them would be left open to the riyer. “Ross—Heard Pet- 


' owner with Pettigrove of block one. It.was common report that the” 
. river bank was public. Couch—Understood~ Pettigrove, whilst 
owner, to say the strip was public property.” Thelots on, the west’ 
of it were called front lots, by Pettigrove as well as others. Petti- 
~~ grove—Did not-lay out the-strip into lots. Does not. remember 
^* having told any one it was public ‘property, or tbat he so intended ` 
` it.. Might have said so when in a pet,or under the influence ‘of 
intoxicating drink. Lots, 50.by 100 feet. Stréets, 60 feet, except 
Front street, opposite blocks, 4 and 5, where it is some 30 or 85 feet, 
~ ‘as will be seen by the original plat. Has seen a true copy in: the 
hands of the mayor. [This is the copy jn evidence.] Carter— 
"Pettigrove held out the indücement to-me that I should haye' the 
refusal, by-gift or purchase, of that part of the'strip in front ‘of my - 
pe ! lots." At another time, standing at the wharf, Pettigrove said that 
property immediately in front. would some day make him a fortune.’ 
Has heard Pettigrove say it was public property; “He waa in a 
little pet after he had sold. , King—Inquired of Pettigroye and 
. Lovejoy, and they told him the ground was public. ~Again, in 1850, 
+ — "Petügrove made the same statement. He was angry with "Lowne- 
ERE ‘dale. `: Smith—This ground was generally understood to be a public 
; levee. ` Never heard it questioned till 1850. The lots on the west 
QN side of it were called front lots by the proprietors and citizens, — 
, Here is the testimony of. one of thóse who laid out ‘the ‘town, and 
not contradi¢ted by the ‘other, of an express'setting apart of-this . 
! ground for the use alleged. Pettigrove does not say it was not: seb . 
.  spart, bút mérely:that he does not remember having said Bo, Six 
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EM OE ‘thet, nuper of different occasions. Hig mémory, saying nothing” of 
ie his, Yerac a 


a witnesses, liowever, testify that he made that statement, on inóre than ~ 


f 
: iy, cannot therefore be irusted. The defendants "brought 
= ‘this "witness fro Puget Sound, where’ his deposition” oyl 
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spacé for a street at the beginning and termination, running a straight — 


d have ” 
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X '. Stephens—Frequently conversed with Pettigrove abont the sirip. 
ould 


-+. o, tigrove say that the strip was to remain open. Wilson— Was joint ^ 
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'- the river wàs' to remain as public property, open and free." Under- ^. ' 
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_ been, taken quite as well, if the facts, as they lay in his memory; .. 

<a . were desired, and wheré hé could have testified free from-suspicion |  -. 

7 in order to take hiṣ’deposition’under-their personal superintendenée. ~ . 

~ And yet, after. that unusual proceeding; for which" he ‘declared he : 
should bé-well paid, and after opportunity for private conference, . ~ . 
. _ they omittéd to ask him the question xhéfher,'in laying off thé town, ; 
‘All from the, street to‘the river was to remain as public property, _ 
‘open and fice ;?" though the’ objéct of that long journey was-to dis* ` 
prove that very fact, to which Lovejoy ‘had already, testified, and 
of. which "hé was the only remainingwitness,- No reason~can 
be imagined for this‘ omission, except the knowledge’ obtained ‘by ' 
those interviews, tliat, with-all his frailties, he ‘could not be trusted 
to answer that decisive ‘question. Jt is enough, however, that;Love-. ~- ., : 
- Joy swears positively to the:act of: setting it off, and thé- purpose for ^ 
. Which it was done, in which act and intent both proprietors concurred; 
‘none of which is.denied by Pettigrove; and that this original'act of. 
* dedication, thus satisfactorily established, was, for a series of years; 
t repeatedly confirmed by the declarations and conduct of Pettigrove, 
_contemporancously with &' corresponding use. of the"ground- by the 
public, in full confidéncé of their right, with his knowledgéand with- -` ' 
‘out objections, as a mass of ‘testimony shows.’ ‘This produces unhes- T 3 
,' Matiüg belief in the mind of the'court that the strip was thrown out a 
. to the'ptblic, precisely as Lovejoy states. 5 ^ ^ — ^ 7 
` And without any such original dedication, ‘the abandonment of . V 
thie land from ‘1845 to 1850, to the free. arid apparently rightful use... ^ a: 
of the publie, of itself; under the circumstances, estops ‘the-proprie- Fem 
tors from re-asserting their ownership, and: render. the documentary ` : 
evidence, and the evidence of.express: dedication, of little: &onse- 3 
~ :quence. For he who induces the public to believe his land s gift, "or 

‘knowingly perinits them to use and. treat it as their own; until théy ^ — . 

: have so accustomed themselves, and adjusted ‘their property and i 
accommodated their business to it, that they cannot, without'détri- — ^. 
ment, be disposessed, confers a right which hevcan no more resümie ; . 

«. Without wrong, than he can rightfully seize what'was acquired'othér- ` -~-= 
wise than by his.gift. Turpe est fidem fallere, * Yt is base to disap- i 
point the expectations we have authorized,” -is the key-note of the . |- —— 

~ common and the civillaw, of which equity is compounded.. It-is à i 
Juüdamiental “principle of natural justice pervading all systétüs ‘of on? 

l jurisprudence, and common to all"countries'where man is civilized.—- V 

MEE Rugby Charity vs. Mérriweather,ll East, 972, note$ Jarvis vs. >. 

|. Dean, 9, Bingham, 441 5; Gamble vs. St. Louis, 12: Missouri, 61T.- ' . 7 

7C 0 e. ` Inthe St. Louis Case, one who'had left open an alley through*his > >. 

sag ground for his private use, and allowed the public also*to use`itvand ` 

ES treat it as a street, for two years, without .objection, was .held-'to fes 

have dedicatéd it to the use of-the' public as a highway, and: was 


>. «i denied the right to re-assert his title." No particular length of time - 
ig necessary to establish‘an abandonment ot land'to the -public. ` It SC 
oo. T is: &uflicient if it’be used by-the publié^with the assent’ of-the*owner, -< > 
X. for suc time that-an interruption would bé sn injiry—eact^caée — 5 
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E depending on;,its own circumstances: Cinciniati vs. White, 6 
oe Peters, 481; and the St. Louis Case. above cited... "^ ^7. 7277 
2 „~ The concurrence of. the testimony with: the plat producés "i 

-= ~ , degree of certainty unusual to litigated cases, that the propriétoreli 
. ., amé to the present owners incumbered’ with the public easement. 
Of this they.bad notice, both ‘actual and constructive; for “it (ras 
| : open and.notorious. ~ And the testimony, which is too; voluminous for 
> — Suotation, fully shows that they-recognized ánd.respected the. public 
^  , ,2 '". right-until, after much importunity from some ‘of the witnesses, and . 
/* > doubtless others, who had ań itching’ palm -for this-attractivé’ pro- 
perty, they yielded, one of them after another, to the desire and 
— . ,. hope of reclaiming the tempting prize. The testimony of Carter 
-shows that he succeeded in turning the thoughts of -Pettagrove wist- 
fully in that direction. ‘The same appliances were brought: to bear 
"upon his successors. Jt was.the work of .time for the poison tó- pro- 
duce its effect; and then the plat, with its front street bounded by . 

^ the river, had been so long before the public eye,.and the public had 
. -S0 long used the whole street accordingly, in thé full belief’ of their 
right, and the proprietors had so often encouraged. that belief by 
declaring it destined for that use, that the tiine was passed when it 
> could be rightfully or successfully reclaimed, even if, it were not, as 


r 
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Lovejoy proves it was, originally so intended, 


TEL - _ "The wharf, on which stress is laid, and the slaughter-house, whith 
à Pettigrove explained as temporary, are not evidénce ,of private. pro~ _ 
perty against such clear proofs of dedication. - Even the sale of lots 
P o’ and the erection of permanent buildings have been held not to dis- 
- prove a dedication otherwise established, as appears by the"Cincin- 
: nati Case, above-cited, and the Lebanon Case, 9 Ohio, 80. * Neither 
- * . Ja the state of titles in Portland ‘material... In that ‘respect; it “is - 
: also identical with.the-Cincinnat? Cage, where the title was in the 
. United States, who had bargained it to Symmes, and he to the town 
- proprietors; and yet the Supreme Court of tlie United States held 
~ * .. the dedication good. . reer eRe hl ae eee 
] We have passed over the question whether it was, strictly regular 
for the plaintiff to bring this'suit in his own name. “If the bill bad 
been demurred,to, or the objection taken by the answer, perhaps an. 
‘amendment would have obviated any real or supposed defect, and 80 
brought the merits to judgment. As, the parties appear to Have 
waived technicalities, and to have sought the opinion of the court 


as . upon the main question, that alode has received attention, — — ^ ,; 
(Ono 72 We have also disregarded the numerous ‘objections to testimony, ~ 

ros found.scattered through the depositions. ` A motion to suppréss dépo- 
TIC sitions; or parts of ‘depositions, must-in equity precede the hearing, 
<. ‘>| -agat law it must precede the'swearing of "the jutys- because, if sup- 

" 2 a eod - “e 1 T. PEE 1 

p pressed, it. may be- necessary fo continue. the cause,- or take other 
'_ Steps, to replace the evidence thus excluded. -. o Agt 757 

: ~ 3 :»bhe-ground. being adjudged a highway and public levee, it-becomes 
parte ee +t E! 5 J x s ay, Ae ew fi t pi 24 3E 

t. 0... VRqnéstion-what. order should, bó made respecting the several "build: 

. v. ^t ings erected upon it pending this litigation. ^7. ^ FANE 
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3^ ws, ey hes ^ ROM ° EDS e DOC £^ os Bo bs : : 
^: That théy were wrongfully placed there, in-violation of-the injune-.  ‘ - 
tion, is-evident: Even if erected innocently, their removal-would be <-> - 


` 


line of front, Jeaving above, below and between them abundant spacé ^ ° ~ 


for the public ačéommodation, both forthe pregent and for anindefi- _ ~ ig 


nitée-future: -"Their removal -is not.to be ordered by^way of retribu-- — " -3 —- 
tion, for equity scorns revenge; and it cannot bé done-at present on i 
the ground of nécessity, for their place is not required for the only vo 


7 thé legitimate result of this decision, unless.the public should.süffer ' ^ ^ 9 .*-,- 
them’to remain. “But they occupy an inconsideráble part of along: Mz 


‘use to which it can be lawfully devoted. ' >- a 


~ By the Spanish law, if one erects houses on public ground they , 
must be pulled down, **and if thé corporation choose to retain them _- ,.—.: 
for their own use, they may do so.”, And Domat says, ** If it should: 

happen that buildings should be constructed on a publie square, they, © — . 
might either, be demolished, if found inconvenient, or suffered to stand = - ~ 


- on-condition of paying rent or making some other amends to the pub- 


lie, if that be found more advantageous.’ Tf this were authority 
.here, we do not see its applicability to the present case. If one 
wrongfully builds on another? land, the building belongs to the owner | 
‘of thé lands” Thè city-is not the owner, but the guardian of this i 
ground. It is the right and duty of the corporation to see that it is ME. 


' keptin afit state for, use, to the extent of, the.public wants. But - 


_-having-nq ‘title in the soil, itcan. have none in the buildings. These — - 


. being in the highway, which is incapable of private ownership, , ~ ` 


belong to no.one unless it be-to “him who built them. -If he neg: . - 
]éets to save them by removing them, the public, through the-proper ~ 
authorities, may destroy them, not-wantonly, but to clear the ground. 


- "when needed for its legitimate use, - i 


` pouth’side of said block, to the'claim. of John H. Couch oti the north ; ~ 


~ A decree will therefore: be entered, declaring the publié right, and - 
making thé injunction perpetual, and authorizing the -city to remove” 
‘all fences and other obstructions except’ the permanent buildings, - 
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which-may remain until the further order of the District“ Court ;- to gi 
obtain which order-the city may apply by petition for the benefit of m. 
this! decree, and-for further directions whenever the interests of the 

poblic shall require it? :5 «59 0.00 e Det eic .. 
az EO QS QD ME Ce ond e onc d ee TE 
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* This cause came on to,be heard upon the bill of complaint, andthe ` 
several answers thereto, and the replications, exhibits and testimony, - ware 


- and was argued by counsel. And-the court finds that Water street, 


„inte sdid city of" Portland; is bounded on-the east'by the Willomi- : - — - 
ette river, from block eight on the'south; including the street-ón the . — ~~~ 


aud. that the defendants, ‘at the commencement ‘of. this- suit, were ^. 
‘bout to obstruct said street, to the specialinjury of the plaintiff, as ~ 


~ 


"atated in the pill, - -Lhberefóre itis decreed that the defendants; and ~ @ ~ 


: all persons claiming under any of them, be; and they hereby are per* 
pettally.enjoined from erecting’ buildings upon, or'otherwise obstru&- . `. 


H vag > eat 7 i hs s 
ting the said. stret; and thatthe defendants, Stephen Coffin, Daniel . 
e Š a a \ ^ z e SU 


~ 


` 


Pa at 


y" H Lownsdale and W. . W. Chapman pay the costs of this. suit in 
“equal parts. , And the court does not. think fit to order the-removal, 


và 


at this time; of the buildings in-the-said street ; but the city is:hereby- 


and for further directions, whenever such removal becomes necessary y 
and, in. the meantime, the city may remove; without such ordef, all 
feüces and ~obstructions, other than tenantable buildings, whenever. 

_ the, publie convenience shall require it. ie sa Te A 
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1. Oregon is not a part of the Indian country, as defined by the act of Cohgress of June 90, 
. 3834; aid, consequently, the próvisiong of that act, did not originally extend to Orégon. 
„~ 2% The act of Congress of Janes, 1850, by extending the act of June 30, 1834, to Oregon: 
> * 8o Jar as its provisions may be applicable,” conferred upon’ the Judiciary of the Terri: 


zi ME 3» SS ` 


I “same. .' 2 2 oy 
` S. Sd much of the act of Congress of Jane 30, 1834, as prohibits the selling, exchanging, 
~ — . giving, bartering or disposing of any spirituous Liquors or Wines to an Indian, is apphcable 
E to Oregon’, and therefore the law ofthe Territory, — 5 0 < we tf NES 
_. WILLIAMS, Ch. J.— This question is not free from doubt or difi- 
eulty.- Oregon is generally supposed to be, a part. of the Indian 
country named in the Act of Congress, June 30, 1834, but such is. 
not the cade, Great Britain and the United States ‘made.s treaty in 
A818, by which the-northern boundary of the latter was extended 
weston the 49th parallel of latitude to the Stony mountains, and the 
-. territory beyond this was described as country to be held:in the Joint 


- ~ -western-boundary of, the United States for legislative purposes, and 
_ BO continued until 1846.: „The Act of 1834 shows, in.térms, that it 
was intended for a country over which the general government had 


_ absolute and éxclusive jurisdiction. "Congress;by express enactment ; 
. x% n a . T 4 2! ° .* * t * 
_ ii 1850, extended said Act to this Territory for the reason, as must 


~ be supposed, that it was, not iu. forcé here before that time.. The 


country, but by virtue of the Act of 1830, which gives it effect bo faf ' 


as its provisions may be applicable. "Is that provision prohibiting , 
the sale of liquor to the Indians applicable? - Very: much of the Act. 


- of 1834 is clearly unsuited to the present Condition of thé countiy, 
All which tends to, prevent ‘immigration, the free-occupstion and yee- 
of the:couniry by whites, must be considered Aag repealed. ` ‘Whatever 


t - 
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authorized to petition-the District Court for the benefit of this decree, ~ 


^ tory the power to determine how far, and in what, respects, said act 1s applicable to me i 


occupation of.the two powers." 'The-Rocky mountains, then, was the — 


Act of 1834 then has’ no vitality here, because Oregon is an Indian - 
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^ militates against the true interests of à whité population is applicable. a 
. Réferéneé ean be. made ‘to. io, law, which in express words, or by | ~ < 
` implication, répeals the provision in question,‘and no good reason ean < A 
_,- ‘+, be’assigned ‘why: it should not-be held applicable to out condition.: J£ Us 
` required in a‘¢ountry wholly inhabited by Indians, how much greater T 
Š the necessity for its enforcement here; where défenceless ‘white, per- : B 
^ Bohs; Women and children, “are exposed fo tle violence of drunken ^ | ~_. 
' savages. Selling liquor to Indians is:not nécessary- to the welfare or : 
: prosperity of the people heré; onthe-contrary such w prohibition isa ^. — 
léssing to the Indians and highly promotive of the safety, peace and 3 
good order of the whole community. - $  -—" . RC EE 
M CMS 000 75* P. '*7^ Motion overruled. ^ - 
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« ‘Onney, Justice.—I concur with the Chief Justice,'that-no part,of ^ BS. 
Oregon is Indian country,'as'defined by the Act of 1834, and- that m 
none of the provisions of that Act were put in force here by thelaw ` ` d 
' establishing the Territorial Government. It was a local statute, ands i 
* was ño more extended here by the last clause of section 14 of our QN 
“Organic ‘Act, than wére the local laws of the District of Columbia. ~ 
That- clause extended over us the general laws of the United States,.. -< 
under which we possessed the right to-import and sell to all-classes — 
~  of-customers; goods of every description, spirits and wines included. ` 
T atrive at the-same. conclúsion with the Chief Justiee, that up'to < ^ 
June:5th, 1850; there were no restrictions or régulations-touching-: ; 
_, the sale of spirits ‘or other commodities to Indians. On that day. ` 
‘Congress enacted, “That the law regulating trade and’ intercourse . 
with the tribes éast of the Rocky Mountains, or such provisions-of - — ^ ^ 
ihe'same as may be appliepble, be extended over*the Indian tribes ‘ : 
iu tho- Territory of.Oregon." Thé law referred to is the Act of  ' 
1834. +: By omitting to déclare- which of its provisions, if any, are ` ue 
, applicable, Congress has devolved this task upon the courts. No EN 
‘rule being given whereby to determine which are, and which are not ` 
applicable, our first and perhaps most difficult duty is to-fix upon : 
' . güch.& rule. “The Chief: Justice: thinks this particular provision = 
beüeficial- to the whites, and therefore applicable. ~ He makes **the 
true interests of-the white population,” or.in other words, Ais ideas ^ -< ~ 
of what is expedient for them, the test'of applicability. < In this. I.” , 
have'notas:yet been able to concur. Congress.has ‘declared that ~, E! 
«this Tndian code, in its application’ to Oregon, shall -adapt ‘itself. to. 
‘the existing state of things. If, therefore, any of‘ its provisions;con- 
flict with existing laws, or rights -under those laws, the former: and : 
not the latter must give.way, thus making the rights of the whites) ` : 
under ‘existing laws; the test-of ‘applicability; and. as the-right of - <=. - 
- unrestrained traffiè with the Indians is admitted to have existed, the. è -~ 
Indian Code:must adjust itself to, and not destroy that right. . ~ : 
~- © M'FanpEN, Justice.—The opinion of: Chief Justice Williams, and. 
: Justice Olney,.as to whether the Act of Congress, of 1834, éntitled, -° ^ 
5A vict regulating trade: and. intercourse with thé: Indian tribes; - >- — - 
' Bhd*to preserve pesce‘on the frontiers,” have been Submitted.to me; < : 
B à- S : y 2 z 
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Pd 21^. tus proper to say in this connection, that this question “om 
es - before the District Court of Clackamas county, on a motion tò qi 


S000 TE euge T x 2 ae ; - « . 
: x 
P 


tid M * ps i Mc - 
$ y 


- P A d 
» k 


- . ` With a’request that I-would gìyean opinion ,on what seems; to, be a - 
> > vexed question-in this Territory." , Upon an examination of ilie 
'- v several Acts of “Congress, and the:-treaties of joint occupation ~ 

» . between the United States and Great Britain, Ihave no hesitation in. _ 

~ 7 .Stating the conclusions to-which I have arrived. ~~. M s 
he 

ash ` 

- . an indictment for the sale of liquor to the.Indians. e a Coana, > 

^. — lwasmnot present at-the argument of the casé, and'cannot say any 


ao tX 


` MES = 


P thing on the facts involved in this particülar case." On the abstract a 


-~ * question of lay, I will state my opinión.. I concur.in:opinión; that `- 
- - ' whatever vitality the Act of 1834, entitled, “An Act to regulate 
~ ' , trade and-intercourse with the Indian tribes," may have in this Ter-- 
ritory; is derivable.from the Act of. Congress `of June, 1850, which 
_ extends to the Act of 1834, or 8o. much, of. it as may, be; applicable 
~ to the situation of affairs in the Territory of Oregon.» The Actis  - 
os positive.and explicit in. its terms; and-however'objectionable the 
^ ^  exereise.of tlie discretionary power conferred upon the-Judiciary of * 
d “the Territory of Oregon may be, it is not’a.conclusiye-objection: to. 
, the exercise of the power, if it be clearly delegated, as. I -apprehend 
.. itis, by the Act of Congress of- June, 1850. If -there be.any-por- ` 
~~ fons of the Act of Congress of 1834, not in contravention, ofi a 
>. subsequent law of Congress, and not inapplicable to the existin d 
2 ee state of affairs in this Territory, so much of the Act must be'enforced 
here, until Congress shall see proper by legislation to direct’ other- 
-_- . wiser. That the Act of Congress.of 1884- does; contain some , 
E important provisions, which may affect.the welfare of the white 
- settlers as well asrthe peace and quiet ofthe Indians, I: think cannot 
"well be doubted. I might refer to sections 12'to'36 inclusive, which 
` embrace important provisions, calculated to secure not only the peate 
eo and welfare of the Indian tribes, but their observance’ is nécessary- 
«to the security of the white population: ^; ^ ^; Po 
- V — 7 Section 20 provides that if any person shall sell, exchange-or give, .— ~ 
barter or dispose of any spirituous liquors or wine, to’ Pi d such i 
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l person shall forfeit-and pay, &c. The enforcement of this dlause is 
-> . important, as prohibiting, the. sale or giving of liquor to Indians. 
The enforcement of it here, as has been aptly remarked by the Chief -- 
j Justice, is “not only necessary, to the protection of defenceless white,. 
‘ persons, women ‘and children, who are exposed. to, the. violence. of 
drunken savages, but to the Indians themselves.” . Indian prosperity 
n lies in the path of temperance; the reverse is certain and -unerring 
-7 ~ destruction. *.This provision óf the Act of 1834-is well suited.to the, 
.  Btate of-affairs here. Its enforcement would have, a salutary influence 
x * _gn-the community.; It would contribute -tô the'peacé and quiet ofthe 
' — ^ Indians; and as a consequence, prevent:the commission. of. crithes. 
"S70 Itavould not be in contraventionof-any Act of Congress or in ‘conflict _ 


1 with any of. the daws of this territory; The question, it. is true, de 


$ 


; not-free from`difficulty.; but believing that ho violences dope to the | 
— well known and established rules of, law; in the construction given to 
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=. of fact-to a^ court of law,,to be thers tried, but such a‘ coürsé under 
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the* Act of Congress; 1 have.been*constrained to this conclusion. On 
- this: question, therefore, I concur with the*opinion of Chief Justice : - 

Williams. ~>’ R s dua ee e z CUN NM S EO dee t 

^' " As.to whether this bé" an Indian country, or not, I am not so well 

' satisfied. For the important purposes'connected, with the civilization 
and settlement of the country; under the laws of\Congress, it cannot, - 
well-be regarded as Indian country. ~The settlement of ‘this question; 
I think, is not necessary, in*determining whether the Act/of Con- | -. 


gréss of 1894, dr any part.thereof, bé in force here. . ^ . MT x 
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‘Tuomas: Srernens, èt al’s., Defen- |: - . E XI y 
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An individual may-have an-injunetion to prevent a pubho nuikance, when, such musances, 
2, when created, will be an extraordinary injury to his property, irreparable m ‘damages, or^ 

" arremediable at Jaw without a multitudé of suts. ‘ : 


wood 
, ` a - i 
» t P 


© pi -` = 
MS ae X 


* z Witurams, Ch. Justice.—This'case was dccided.at the last term 
X* this court, and a decree making the injunction perpetual rendered | 

“for the plaintifi. The facts were*then` stated. | Application is now 
made for a re-heating. Deféndants prge-that the decree heretofore 

: made ought to bé se}-aside, because no injunction can be made per- 

- fpetual in a case of this kind until the title.to the property in dispute — ^ 

‘as ascertained at law. Chancery, it appears to us, 1s quite as -com- 

* , petent'as a court at law to decide the questions involved in this cage, ~ 
and haying, once got possession of the matters -in controversy, will 
proceed to adjust.thém.uüpoà principles of equity and good con-- 

.Science..’ Ii the chauéeliog:thinks rt advisable, he‘may send an issue 


our system of.practiee is not common, and, with little of good, is -` 
necessarily , productive ‘of: delay: arid confusion-in‘ the procéedmgs. ^. 
Either party in chancery may ask the court’to have an issue of fact - — ^ 
made up and sent toa jury for trial; but when there is no applica- ; 


. tign-for such an order, no: ground o£ complaint exists, because it was ^.^ 


»ot'made., Defendants, having acquiesced in. thé mode of proecedure + 
:dopted by the District Court, cannot now be allowed to reverse their. - 
position; aud-eomplaih of what has been done by their tacit assent, — ; 
ar make öbjéctións here, which, if made ^in the, court belów, might - 
. aave been obviated. ` No, rulé of law impeiatively, requires the chan-, 
rellor to také the verdict of, a jury upon any question in ,his eourt,.. ^ 
- nd the office of such yerdict Wlien taken is to advise, and “not bind; 
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. . - -hi$ judgment upon the matter in dispute. . Story’s Equity Juris- 
s+. prudence, vol. 2, pe 988a l, , ,..775...,. 09 e 
i : Defendants say further that the decree ought not to stand because 
;  " sn individual cannot ‘interpose by injünotion to prevent a publio:^ .' 
- t nuisance: The bill alleges that if defendants proceed. with their” 
i * buildings, the injury to plaintiff will.be irreparable; and certain/it 
- i$, that if plaintiff is entitled tò the use and advantage of a public ' ' 
levee in front and in the vicinity of his.block, the exclusive ocoupa- - 
. tion of-such levee by the erection of houses thereon would be greatly . 
.- prejudicial to his interests. ` ‘I'he damages to the property for pur- 
posés of tradè and commerce, to which it is adapted by its location, 
can hardly be estimated. So long as the nuisance continued, so long 
would the business facilities of such property be obstructed or 
. "« destroyed. There is;no adequate remedy at law. Suit after suit — . 
*  * would have to be brought by plaintiff, as the damages are forever 
:. ^ accruing, and he would be compelled at last to submit to the wrong, . 
. , or to what is less desirable, the burden of an interminable litigation. 
. . "Weight ought to be given to the fact that, at the time this injunction 
- was sued out, there was no real estate in the Territory subject to 
` execution; so that a. judgment recovered for any considerable 
amount would hardly be collectable. - à dA. Nu 
“Nó private perso can step forward, it is said,-to protect the 
-. + , publie interests in a cause of this kind, because.such right is exclu- | 
AE sively confided to -the public authorities. Admitting that an indi- 
- _ vidual máy' not obtain an injunction to prevent a public nuisance, 
^ heu the injury is the same to him as to others, still the right to 
-such remedy by an individual may exist where the injury is much 
greater to him than to other persons. Plaintiff, it appears, paid 
$10,000 for his property; and any person so disposed might make’ 
such property almost valueless. by erections upon the adjoining levee, 
‘if the city authorities; having the ‘sole power to act in the matter, 
_ > should decline for any reason to restrain him. * Where the power to 
. ` prevent suck a wrong exists, the person threatened must be allowed 
> to call it into exercise. No objection is found to the rule that an 
individual may have an injunction to prevent a public nuisance where 
a such nuisance will be; when created, an extraordinary injury to his 
property, irreparable in damage,'or irrefnediable at law without a 
multitude of suits.*- Corning et el. vs. Lorverre, 6 Johns? Ch. Rep. . 
i - 489 3, City of Georgetown vs. The Alexandria Canal Go., 12 
i ` Peters, 91; Cowler vs. Tucker, 19 Vesey, 616; Brown vs. Man- 
ning, 6 Hammond Rep. 298; Leberg vs. Gallipolis, T idem, ‘217. l 
“oo, "Defendants also insist-thatif thè original proprietors of Portland - 
did dedicate the levee to the public, such dedication does not bind ‘ 
ME those who succeeded to the rights of proprietorship. ;.To which it’ 
` - may be replied that if said proprietors`legaly transferred any portion `- 
eee. ge of’ their possession or title to persons, or- the public, such transfers- ` 
. |. will hold good. against those afterwards buying. them ont, for the pur- ~- 
- chasers only take what said proprietors had left to-sell. ‘The streets 
- . anüdlevee of Portland seem to have Become:the property of-the pub- 
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-< licin the same way, and defendants, under, pretence of ownership, . ~ , 
^ .. might as well build their houses in-the one as upon “the others- The. | -. * -~ 
^ present proprietors having adopted ‘and made sales by the .map or: IEEE 
| plat of the town, as Igid off by their predecessors, are now. estopped : ji 
_.¢ from saying that the streets and public grounds are-not suchas said - : 
X map or plat shows-thein to be.’ Something has been said about-ihe ' ' . 
inability of the proprietors. to make à dedieation'of land when the - 2 
| title is in the United States. Whatéver the effect may be upon.the E 
A . rights of the United States, it is clear that the proprietors mightsell — . 
and transfer whatever interests they had: in the land, and having - SS. 
. conveyed them.and received compensaticn therefor, cannot re-possess . |” ” K 
- í themselves of such interests at pleasure. Dedication may be made $ 
- of what a man has, be it much or little, and when made and accepted; ; 
binds the makers. a ee i . - ' 
. So far.as‘the question of "dedication is,concerned, the former 5.55 
opinion in this case is full enough. upon that subject. Courts ‘ang ; 
- juries are bound to decide questions of fact in civil cases according: . SU 
- to the.preponderance of evidence. Eleven intelligent and unim- ' j 
pe witnesses testify with more or less pointedness that the ` - ^" 
eveo was held out by the proprietors, and generally regarded as  , i . 
panio property, and their testimony is confirmed by the unchanging ` ` vL 
ines of the map produced in evidence. ^ But two witnesses appear. vo 
z to bolater up the.opposite side. Is not the conclusion irresistible, 
fróm such an exhibition of proof, that the levee'was set apart for > 
publie use? Portland was laid out for what it has come to be, the e 
emporium for a large country; and common sense forbids us to sup- o" 
pose that the. first proprietors intended that the commercial transac- ^. ' 
tions of such a place should be carried on through the back doors and. .^ 
windows of shops: and stores crowded along the water’s edge. Public , 
' levees are almost-ss"necessary' in such towns as public streets. - . 
' Much reliancé is placed by plaintiff upon the case of Irwin ^" | `~ 
vs. Dizon et al.y9 How. 25; but the only point decided there is,- — 
: that no dedication had. been made of the land in question, and the ^ . 
evidence clearly supported that conclusion. We think tbat, the P$e .- 
~ +.  gases.of Cincinnati ys. White, 6 Peters, 4931; Barclay et al. vs." , 
~+ Howel’s lessee, 6, Peters, 498 ;: New, Orleans vs. The United States, ~ EE 
: 10 Petérs, 662; Trustees of Watertown vs. Cowen, 4 Page Ch. 
s | - „Rep. 510, are authorities decisively showing. dedication, where the =e 
.' -' .eyidence to the point is as full as it seems to he in this case. = NE 
CENE LET um. e ^ Application denied; ^ ~- 
. Dzapy, Justice, dissenting. he» S P ug - 
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L The Act of Congress of-May 23d, 1844, relative to town sites was never ii force or appli-^ 
cableto.tieland system in Oregon, ^—— ^ E id z s m 

7 2. Lands npon which there had beei the requisite settlement and cultivation under the Pro- 

* visional Government, though held ag town sites when tho^Act-of 27th September, 1850, - 


` 


was passed, may be held as donations under that acte =n ; 
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+ : UR A CA ge se A 
à : Wittiams, Chief Justice.—On the 18th day-of February, 1847, 
*.^ . ' defendants"made to plaintiff their- bond, -reciting that. plaintiff had 
conveyed. to them.a certàin land ‘claim in^ Tuality county, and >. 
; received therefor a block of ten.lotsn the townrof Columbia and. . « ^ 
E county of Vancouver, and binding themselves under. the.penalty of j 
^.^ $1,000 to comply with all:the requisites ofthe. Act«of - Congress" : 
“  . granting donations of land to-settlers .m Oregón, so ag: to acquiro. 
title to said‘ block, and then to- convey, &c.. The declaration avers: — . 
that defendants. have.not in any way complied. with.said law, or. : 
obtained.and made title to plaintiff according to’ the. stipulations of. 
à said bond. Defendants emur, and for:cause in the first place say, 
that at the date of said bond therewas no act of Congress granting * 
donations of land to séttlersin Oregon. . Words “‘ in presenti? must 
- have a füture application where such is the obyious intention of those. 
who use them. Courts proceed upon the presumption that all per- . 
. + sons know the law, and $e must therefore conclude that. the~parties: ` 
< ` to this bond, knowing the law, knew that it did not at that time.pro= 
vide-for donating lands to'settlers in Oregon, ^ Public history inthis , - 
Territory, of which we may take judicial notice, shows that -at the- 
time this bond was made it was expected :that such `a. law would be, * 
enacted by ‘Congress, and upon’ this. understanding we must suppose. - 
the parties made their contract. There is an:evident grammatical 
. mistake in the phraseology of the bond, bat defendants, having 
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. .^ ^ + received plaintiff^s property, ought» not to be allowed to defeat'lis^ _ 
ME right fo an equivalent. therefor on any such ground. .In;the second | 
i ` place, it is said tliat;- between the bringing of:tliis suit on the 21st of i 
" October, 1853, and the first day of the ensuing December, defend- 


t ,ants-had a right to take a claim, and therefore-this snit:is brought AE 
before any complete failure or disabihty to comply with the bond 
. $ „~ exists on the part of the defendants. "Section, 12, of;the.donation - 
: i Act proyides that persons claiming under such Act by virtue, of a , 
] settlement and cultivation subsequent to December Isi, 1850; shall 
i first make affidavit ‘£ that thé land claimed by them is for their own ~ 
* use, that they have made no sale or transfer, or'áty arrangement. ór 
E agreement for any sale, transfer, or alienation-of the same, or by ; 
which said Jánd shall enure to*the benefit of any other person.” . 
E = - ^ad 
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E DEM PETI o L a 
Defendants could not therefore make the necessary affidáyit-to enable, i 
them to claim the-land by-yirtue of a settlément;aftér December 1, > 
1850, for-they had made-arrangement “for the, sale of said land, 


and, by which it was to enure-to the benefit-of another person. [17 | , 
, In'the third place, it is said that plaintiff seeks to maké defendants _ (y m 
liable for not domg, under the Act donating-lands to settlers in Ore- " ~- , 


gon, -what said Aet.would not allow them'to do: Nothing-in law: ^ 
prevénied defendants from taking the claim prior to. the 1st of De- 
cember; 1850, for the purpose of: complying with the" bond; and if:. 
it had been so taken;:and legally held, title thereto might have bëei >, 
` acquired for the. usé of. plaintiff. But it is said defendants were not, -< — : 
“able to perform the. obligation of, their bond, because town sites ean- Pus 
not be taken and held under the Donation Act, and a lateopinieon.by —— . = 
. the Commissioner of the General Land Office is cited in support: of .- ea 
this position.- Defendants, it. appears, made the plan of a, fown > x 
which they, called Columbia, and sold a-block to plaintiff, but there ° 
is nothing to show that there ever-Was a housé in said town, or any’ Twists 
thing to prevent the cultivation ‘of, evéry foot of the soil on which it _ °° 
was laid out. , Imaginary lines, though running at right angles, will; — . — 
inno way interfere with such a settlement and cultivation asthe, ee 
` Donation Act requires, and therefore their existence forms no excuse, ~~ 
for “the delinquency of defendants. For aught that-appears, -the_ - 
land upon which ths town was marked out had been taken and used, . NEL IM 
ns a farm long.before the idea of a town was, conceived ; if so, the - -> ] 
mere mapping it-out into blocks and lots can.make no difference with. -~ 
the-right to hold ıt under the,Donation Act. Commissioner Wilson —,: oo 
places.the opinion referred to upon the following grounds :--. cui, mul 
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. lst.. ‘The Act of 14th August, 1848, establishing a-Territorial . : ps 


A rà 


Covernment for, Oregon, “ shuts out? all claims under the territorial 
e N x Sw oc " Cae x OU 


~ laws prior to its enactmient; - ^ .. 10. jio Oe, ok 
- 7 Qd, By. said Act of Congress, the laws of the United States: s 
< - were declared in force in this ‘Territory, so faras the same, or any ^ - 
provision thereof might be applicable. — 7. - . A Cs [o3 - 3 
' 8d; The Act of 23d of May, 1844, relative to- town sites upon’, = 
the public lands, being a law of the United States, was put in force. 
here by said-Act of 1848, so that town sites were to be entered by ss NE a 
certain -public authorities, and not.subject to be held-as donation by- — -.. - -~ 
.^ private-persons.. — - "mS is S | M m 
' — Ath. ‘That donations of land ander the Act of September 27th,. 2 
. 4850, are,only made for agricultural purposes. —— ^ .. 5.5 , : 
-. _ We: propose -briefly to examine this opmion, and relative io-the . — - 
~ ~~ first peint on which it rests, have to say the 14th section of the Aet- «^ ^. — 
. establishing a Territorial Goyerpment for Oregon provides “‘ that all rS. 
Jaws heretofore passed in said territory making grants of land, or other- , 
wise affecting the ¿ifle to lands shall he null," &e. Manifestly this, 
- provision abrogates any law of the Provisional Government grantingor = _ 
“affecting title to land, but non constat that it répeals. all -Taws regu- . 
Jating the possessory-right “of settlers acquired under such govern- 
ment.” Prion to the passage ofsaid Act, many.persons. had. taken 
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and largely improved claims under the laws of- the ‘Provisional Gov-' 


’ "+" ernment, and it must be supposed that Congress did not intend to . . : 


leave these claims, without;any legal protection; but simply intended" 
to-aggert and protect the rights of the United States. Congress did’ ` 
-not mean to say: that the claim laws of the Territory shonld besvoid / 

~ 38 between the citizens thereof, but that such, laws should not bind/ 

or encumber.the title in the United States.” If, then, the Act of 

1848 does. “shut out?’ all’ claims; it only shuts out’ the right as, 


^ 


-=~ ~ against the United States, and not the right of a settler to hold his 


claim and improvements against a wrong-doer attempting to'dispos-- 
.."sess.him.- Commissioner Wilson takes no notice whatever of’ those 
. parts of the Donation Act which expressly recognize and adp 
'elaims made under the laws of the Provisional Government. If the i 
Act of 1848 vacstes such claims, as is.alleged, the Act of 1850 cer- 
-tainly makes them valid, and.so far’ as there is confliction between 
, the two Acts, the provisions of the Act of 1850, must of course pre- 
vail. Section 4 of said Act of 1850 grants to those.“ whoshall have 
~- .  xesided upon, &c., and also provides that the heirs of. settlers dyin 
- before patent issues, shall inherit, whether such décedents complied. 
with the law “under the late. Provisional Government, or. since?” | 


t 


. 3 ,,'Seetion 7 of said Act requires the Surveyor General to issue certifi- - 


`, cates "upon the. necessary proof :of ‘settlement and- cultivation, ` , 
“whether made under the laws of thé Provisional- Government or- 
not." Whatever effect, therefore, the Act of 1848 may have had ' 
‘upon claims made prior to that time, the, Act of 1850 clearly saves 
and protects them, and, for the purpose of obtaining a certificate, — ' 

. . makes residence and cultivation under the Proyisional Government — 

- „just as good as residence and cultivation under the Congressional = + 
vernment. No man can fall into a greater mistake than to sup- , 

pose that the.Surveyor General of this Territory, in adjusting the . 

' rights of settlers to land here, is bound to ignore'all rights acd 

. under thé laws of the Pprovisional Government. When Mr. Wilson . . 
says that “land occupied as a town site, or for purposes of trade, — ' 

rior to the Act of 1850, is not subject to donation under this Act,?” 
e lays down a proposition which cannot be maintained ^ Suppose 
"that on the 1st of October, 1850, after the passage of the Donation - 
Act; a qualified person settles upon and cultivates a claim. fill ^ 
Oc i then changes it into a town site, can the Sir- ` 
_weyor General, for that reason, refuse to give him a certificate, when. 
` the résidence upon and cultivation of any part of said claim are con 
tinued by such person ao long'as said act required? Clearly not, 
as any. man of common sense must.see. Now let it be-remembered, . 
. that the Act of 1850, so far as ‘this’ point is” concerned, puts the, 

` "rights'of those who settled before its passage, and the rights ofthose ” 

who settled afterwards, upon. precisely the same footing, s0 that ` 


€ 


‘whatever would not invalidate a settlement made sfter such Act took’; `; 


. effect, would not invalidate a settlement made’ prior to that. time. ~? 
. If this argumentation be correct, it: follows that'if said qualified ^ 


verson had made his settlemerit in 1847, and laid off a town in-1849, . ~ 
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. (residing and cultivating a$in the above supposed čase,) his tights. ` - : 
under the Donation Law would be exactly. the same as in ‘that. case. : pa i 
-Suppose a settler to have taken-a claim of 640`acres in 1845, and'to^ .. ^. © 
. / have resided Xípon and cultivated.it for fonr consecutive years, and 
then, in 1849, to have laid i£ off into a town, in which,he continues ` 
to,residé; when auch settler applies for w certificate; would it be the*  . 
" "duty of the Surveyor General to say to him, it is true you have com- -- ~~ 
- ` plied with the law in every respect, but you have forfeited everything 
"m attempting to build up a town, for “land occupied a8 a town.site, > _- 
4 prior to the Act, of 1850, is not subject to donation under that ` 
.Act?? -Emigrants from the first came to Oregon with the idea that. -> 
the lands here would be donated to them, and the first comers, having - - 
choice of the country, would of course select auch claims as in their 
E 4. 4 . M " > 
opinion would be most yaluable in the future growth of thé Territory. - 
Suppose one 9E. these early settlers to have taken a claim with the, ; 
bélief that it would, in process of time, be a good location for a town, ~ 
and the course of events has provén the correctness of his judgment, - E 
is there any good reason why such settler should not have the-fruits. ~~ . ] 
of. his labor in fitting said place for a town, and the benefit of his. - . - ] 
i 
t 


+e 


foresight in the selection? He has a perfect right to admit persons 

to occupy under^him, or to exclude them; and if he doés so admit- .  . 

persons for the public, good, ought his rights against the Government, - 

to be less than they otherwise would have been? The public use of part =. ,- 

of a claim is not inconsistent with such a residence and cultivation by 3° - * 

settler as the Act of 1850 contemplates. Suppose a man to take and 

. duly notify for a claim of 640 acres, and then reside upon aud eulti-, — — 

vate 40. acres, with the avowed purpose of holding the whole, does E 

the manner in which he may use the residue of such claim make any. ted 

difference with his right to a certificate for the entire section? ,Cer- Horus 
tain it is, that if the said 600 acres were left in a state-of nature, ~ - gn dog 

iei would be as perfect as to the 40 which he had fenced and ~ . . 

-e  ploughed; and ought anybody, much less the Government, td object” : 

if the settler, instead of letting lands in his possession lie ina wild: ' eu 

state, puts them,to any use of profit to himself, and of advantage to 

_ ‘the publié? Residence upon and cultivation of a part of a' claim, 

*. with the bona fide “intention of holding and securing title. to. thé 

: whole, is all that has ever been required, where “ settling upon”? is. -' E 

<> made the mode. for. acquiring lands of the United States. When: Z 
- _ man settles upon vacant land in Oregon, and his possession thereto... - 
becomes: property, which the laWs of the Territory will protect, he , — o 

- --mubt be allowed to hold such land against.all junior.claims, provided ©.‘ : : 

- he'omiplies with the Donation Act. No person can lawfully enter- `-o ~~. 
upon such & settler’s: claim- without his consent; and if persons by ~ ` 
means of such consent do get in as town residents, tenants, or in any ' ` ne 
othér way, ought they be permitted. to.turn round and deny the —:' 

' right of him under :whom they hold? "Prior in time, prior in’ 
right,” though a maxim in equity,-is the only safe and certain rule. ' 

. that can be applied to séttlers-in-Oregon, all other things being equal 

t! Is the Act of 1844 applicable to town sites in Oregon!" On the ` 
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7'  9th:of September, 1850, Congress established Territorial 'Goveru- 

' ^ m@nts for Utah and, New Mexico, and, as`in our Act of 1848, 
- - declared the laws ofthe United States in force in said Territories as’ 
far as applicable, &6. President Pierce, in his first message ‘to - 


ud ^ t UT d à 4 2 at PER M 
. . , Congress, Bays: “I recommend the extension of thé.láüü system / | 
E over the “Territories. of New Mexico, "Utah; &e. "Commissioner, ./. 
s Wilson, in bis report accompanying the. message; says: ** The expe- 


. . diency dnd propriety of early ‘action for the, extension’ of the lend - 


. System over the Territories of New Mexico and Utah is suggested 
* and récommended." Now if the land system did not gd to New 
: _ Mexieo'and Utah' by force of their acts, it certainly did not come to^. - 
"Oregon by force of ours, for the language is the same in all the acts. 
. Phis Act of- 1844 isa part of said "land system,?.and only aets - 
' "with 'the'system: to which it belongs . ` Disjointed sand, standing 
alone here, it would operate about in the same way'as the separate, 
* — "wheel of a watch serves-to keep time. It is' well known that there 
` areno land System and land laws in Utah and Néw Mexico; and 


‘there were none in Oregon till the act of 1850. That was a system .- 


7 


. . of donating and not selling larids'to settlers, and the laws -of thé 
~ selling system therefore seem ‘inapplicable. ^ The Act of 1814 pro- 
- vides that when any part of the “surveyed”? public lands shall be, 
occupied as a.town site, &¢. The townsites of Oregon were made 
* | upon “unsurveyed ” public lands.. “Mr. Wilson, hoivever, argues’ 
^^ that the distinction bebweén surveyed and unsurveyed lands is incon- 
venient, and therefore- does" not" exist. Will ` the“ Commissioner 
abolish the difference between such lands in all.constructiohs. of the 
- Donation Act? By the Act of 1844, county courts and city gov. . 
ernmerits are to, (enter town sites at the proper land office at the 
minimum price,” &c.' Now what is the mimmum price of lands in. 
- + Oregon?" How: can‘ lands be entered at the Surveyor ‘General’s. 
` Office? What law authorizes him to receive moneys for land?’ ' Can 
. i. he grant a’ certificate except for résidence and’ cultivation, and how’ 
is it possible for a-county court or city ‘governmént,‘as ‘such, to` 
reside upon’ and eultivate' a town site? Again, these town sites: 
. under the Act of 1841 are to'be énter&d' * before the public sale. of _ 
lends.in which they,are included is comménced.” ' When did tho - 
* , public sale of lands arotind the towns of Oregon commence? If iv 
'  ‘néver has'rómiüienced, it certainly never will, for Such lànd& have; 
. Become, private’ property: under. thé Donation Act.’ "Manifestly, 
therefore, there never was and never will he atime’ when’ town: sites 
in Oregón'eould or can- be entered in accordance with said "Act of- 
^ — 1844, and will it on that account be pretended that, the Commis-’. 
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» * 2 - - UC "E à DES ye ep ie 
- . ' vgiener or anyother officer can cùf and “carve -as he'pleasés .to tiet `, 


some \supposed public exigency, aud ‘say that one provision of the” 


. ^ Actis in force, and all other provisions of the samé: Act, because 
inconvenient, are“void? No part of the pré-emption system, it is, 
^  _ quite clear, was ever in foroe in "Oregon: ^ No ‘land’ districts, were: 
'- ever Taid out, or Jand offices established by, Congress, where lands , 
— ~ -might bé entered: ^ No ‘claims were ever taken with-referenée to such 
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o. lasts, and no body ever dreaméd of being govertied by’ them until the- - 
' late decision of the Commissioner as to town sites.. ~ M 
- The pre-emption laws of 1838 and 1841, and the .California land, 


"law, except town sites from private entry, but the Oregon-Act, while - 
“`. it excepts mineral lands; salines, &c., like the other laws, says | 


: `- nothing about: town sites.- Why this difference in form unless ‘some 

-> difference in fact is intended? The Act of. 1850 specifically grants. . 
the “Oregon City claim,” showing that the subject was before the ~- 
mind of Congress. - All other claims seem to be left upon.the samé, . 
footing, to be given to those who could show a first possession, anda  .. 


^" eompliance with the Donation Act. ‘True, a person might take-a° : 


' .  elaim for purposes of trade alone, and not be entitled to a certificate- ` 


therefor, because -“ cultivation” is-necessary to establish right. -So -> 

several persons may -take simultaneous possession: of a traet, and 

thus make.it ‘impracticable to give a certificate to either, but the , 
` . remedy for such cases, if they need any, is to be, found in further - 

` legislations by Congress, not in far-fetched : constructions .by" ther 
‘General Land Office, “ making confusion worse confounded.” - - 

'*' "Policy, the Commissioner says, is as strong as the lay in support’, 

~ of his opinion; and so it”is, and no stronger. Let, the common. 
council'of a city enter the land upon which such city is situated, , - 

. then the Legislature must prescribe “its rules and regulations,””. as- 
tó the disposal-of the lots, and the proceed of the sales thereof; then - 

* the said common council, whose members, changing with every elec- - ~~. 
tion, are more or less interested in: the question, must examine and 
lecide upon the titles, and thus years might elapse before conten-- 
tions between owners would cease. How much easier and quicker: 
for Congress to authorize some disinterested person to act in the. 


.Tmaiter, as provided for lots sold in Oregon City prior to 1849. .. | 


Such special acts are “not uncommon. Titles in Burlington and ... 
> Dubuque, in Iowa, and other towns in the west, were acquired under : 
such legislation. . . - - s 
Again, people have universally acted upon the belief that the Act . 
of 1844 was not in force here, -Claims have. been located, impróve-.- — 
~ ments made, homes-secured, and moneys invested upon this àssump- 
' tion, and thé effect of a contrary rule is now to unsettle rights, and — '. 
- 7 strike a blow at the prosperity of nearly every town in Oregon. If — 
‘ policy is to be consulted in construing the Donation -Act, if ouglit to." 


E 


— 


| be a poliey as liberal to the first settlers of the country—to the 8, 


men w “braved. the perils. of a then unbroken wildernessz—às. to + 
those who have since followed in their footsteps. Secretary McClel- .. . 
.. "land,it appears, has decided adversely to the foregoing views, but’ ” ` 
-such decision rests entirely upon the reasoning ‘of “Commissioner ~ 
' >< Wilson, and if such reasoning is good, so is the decision, otherwise, 
- > not. These general views, fuller, perhaps, than the necessities of | - 
~ ‘this cage required, have been expressed to show in what light courts 
of law might regard the question. - The other points made -by the 
= demurrer are entitled to no (particular noti¢e. ` 55. 9 f 
o7 . 2:7 MEN "Demurrer overruled. . . 
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1./T'üe finder of lost property is not entitled tò a reward for finding it af there be no promise . 
of such reward by the owner... a AE. z ER 


LI 


y oF oe ^ € "mn "x ^ 
2. The finder of lost property cannot use it, without the knowledge or consent of the owner, 
to remunerate himself for the. trouble and expense of finding and taking vare of 1t. 
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| WirLraus; Chief Justice.—Plaintiff and; defendants emigrated to, 
«+ Oregon in 1852. Plaintiff lost two horses in the Indian’ country, 
` and defendants found and recognized them as belonging to- plaintiff. 
Defendants took the horses to bring and deliver, as théy said; to 
plaintiff, when he should pay them for their-trouble, but used them 
“on the road for driving cattle; hunting buffalo, &c. “Defendants also .' 
zb permitted another emigrant to use one of the horses for two months. | 
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One-of the horses died on the joürney, and the óther-in the following 
winter. The testimony differed as to whether the horses died from 
hard usage or sickhess, but both died in, possession of defendants. 
- « The court instructed the jury in substanee that the defendants had 
. a right-ta take up the horses and use them as much as was necessary 
aud proper to bring them to plaintiff, but had no right to use them ` 
* for their own benefit, or for purposes other than the bringing of. them 
sto the owner.“ Verdict and judgment for plaintiff for $160. The . 
- * instruction of the court, 1t-is-said; was erroneous. No doctrine is’ - 
Hix y ibetter settled at common law than that the finder of lost property-is, , 
Ps d. not entitled to a reward for finding it, if there beno promise of such 
^ .L reward by the owner. Brinstead vs. Buck, 2 Bl. R.111V ; JVichol-^ 
—. 0. 1 Søn vs. Chapman, 2 H. Bl. R. 254; 2 Kents:Com. 8565 5 Met. 
‘+ . 852: ' Some of the authorities maintain that the finder of lost pro- , 
.- perty, is entitled tó recover from the owner.thereof his necessary and, ` 
+.’ reasonable expenses in the fiiding-and.restoration of said próperty.. > 
^ - . ss Amory vs. Füna,; 10 John's, 102, 2 Kent?s Com. 356. Others -< 
: . ~“; attthorities seém to take the ground that the finder has nolegal right © « 
: - to anything from tne-owner for his trouble and -expense’im finding 
EX lost property. Brinstead'va. Buck, Nicholson vs.-Chapman, before 
“7 +. 7 , mated, appear, to‘ stand upon: this’ principle. .Chief Justice Eyre; 
7 : speaking upon this subject in the latter case, says, ‘Perhaps it ig^ ~, 
better for the publie, that these voluntary acts. of benevolence from. 
A NN one man to another, which are charities and moral duties, but- not? . 
> Tegal duties,.should depend altogether for their reward upon the . ` 
: moral duty of gratitude’? Chief Justice Shaw;in Wentworth-vs. — 
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2 th _ Day, 5 Met. 359, says that “ thé ffhder of lést-property on land has 
ZEN no right of salvage at conimon'law."^- "Wliere one person gratuitously > - 
; , "7 0 perfornts^anact-of kindness for another, the law, as a general rule,- 
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` plaintiff was not entitled to any recompense for services rendered in * 
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‘doeg not recognize the right to'a compensation for such 
case of Holmes va. Tremper, 20 Johns’ R. 98, it was held that the 


saving -defendant’s property from fire, because such, services were 
entirely, voluntary, and-without any express ‘or implied promise on 


- the part of defendant to pay for them;—-No person is bound, in Jaw 
to take trouble with property which, he finds, and if; without any o 

knowledge of. the owner’s wishes, he does incur expense Qn-account .-^ 
of such property, does he not in so doing trust the lberality of the ` 


^ 


owner rather.than the force of law, for it may be that such owner 


did not desire to have his property disturbed, or if-lost, preferred, to. 


;fiàd it himself... Much of the stock 4n this country is permitted .to 
run at large, and if every animal lost, or appéaring-fo be lost, can 
be taken'up, and the owner thereof legally charged ‘for all trouble. 


act. In the .- 
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-and-expense thereby incurred, thé businéss of, finding -cattle ‘ould: - 


certainly become profitable, and persons might-be largely involved in 


27, Cdebtowithout their knowledge or consent. Where n-reward is offered, 


forlost property, the finder, when he complies with the-terms of the | 


“offer, has a right to retain tbe property in-his hands until tho..pro- 


miséd reward is paid: to him.” Wentworth’ vs. Day, 5 Met. 852." 


‘Persons are apt to offer a reward if they wish to pay for the finding - 


Of -lost-property. ATN the authorities make a difference between the 


finding of property lost at sea and the finding of property lost on ` 


Jand. Commercial poliey allows salvage in,the one case, because 
there is peril in the finding, and immediate destruction threatens the 


' property; in the other-case there is no peril, and generally no danger - 


;owner of lost property is bound to remunerate the finder for his., . 


that the property will be destroyed. .Bütif it be admitted that, the 


trouble and expense in the finding, it is certain that'such finder can- 


not pay hitnself, as he goes along by using.the property for that.pur-— - - 


-pose... He cannot be permitted to judge as to how much his demand 
for trouble and expense shall be, and then as to how much he: ought 


to'use the property to satisfy such demand., The owner has rights - 


in these matters, and must be consulted. ~Let the property when 


found be, returned to the owner, and then! the ‘amount and mode ” 


of compensation? if’ aniy, can be determined. Defendants in this 
case having treated and used the horses as their own, for their. own 


- ` benefit and gom, plaintiff had a right to charge them with a conver- 


‘ Sion of the property, and maintain his suit for its valpe, 
` MES B. M 
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] Judgment affirmed: 
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Winrniaws, Chief Justice.— Plaintiff is a physician-and brougli 
- . puit against defendant for medicines and professional services. .Ver- _ 
"dict in favor of plaintiff for $38. Motion for a new-trial. Motion’ 
: : overruledi- Judgment on the verdict. “Plaintiff in error, it is $oid, 
- ^ > Was entitled to a new trial, for the reason that no bill of particulars 
^ . was filed with the declaration, and -because the jury adopted an` . 
illegal mode-of ascertaining their verdict. .The record shows that a -`~ 
“bill of particulars was produced upon the trial, which the clerk - 
. testified was sent to him with the declaration, but, which he omitted 
. . "o mark filed. " This omission. by the clerk cannot prejudice the 
- rights of the plaintiff. The defendant in a case of this kind is 
* — entitled to'a continuance, if no bill of particulars is filed, but cannot 
` exclude plaintiff’s-evidencé, or defeat his action upon that ground. 

: Gen. Laws, p. 2002 -One of the jurors who tried this case makes ` 
P affidavit that.each member of the jury marked his finding; and the * 
wh ; -üggregate of the different findings was divided by twelve, and the 
] . ' result taken and returned as. a verdict. Nothing appears to prove 

$5 ' „the incorrectness of this verdict but the said affidavit, which will not ' 

y s be regarded as evidénce for that purpdse.~ Affidavit of jurors will * 
t : ‘not be ‘received to impeach their verdict. 1 Tenn. Hep. 11, 5 
DS . 1iOowen, 106, 1 Wendell, 997, 2 Tyler, 14. When a new -trial will 
: be productive of more injury than advantage to the party applying 
therefor, the court, in the exercise of a sound discretion, may refuse - 
‘fo grant such new trial, and on account of, the smallness of ‘the vèr- 
dict in this case, we think the decision of. the court below right upon 
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that ground, = . A ; 
* ou a ires c Judgment affirmed. 
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^ c . | Appeal from Justice of the Peace. 
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the title tu Jand cannot be inqnired into in an action of forcible entry and detiner hefore 2 
‘©  jaaticé of the peace, "at > P 
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Wirntraws, Chief Sustice—Calvin Tibbetts died in 1849, pos- 
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- géssed of a land claim in Clatsop county. "The said claim was sold - 
- at an administrator’s'sale, and after.passing through several hands; ~~ 
- . eame td the possession of the defendant. - Plaintiff now, as the guar- 
dian of the infant children of said- Tibbetts, sues-defendant-for an : 
anlawful detainér of said claim;:on the ground that'the title thereto . © ~~ 
is.in said children, and tlie salé thereof by the administrator: was ^ ' ' 
void; . No pretence is miade that plaintiff or hid"wards weré ever- in 
‘the possession of said’ claim, but, thé" right ki a'recovery-is based -_ 
"upon the fact that, when the said Tibbetts died; the titleto such- s 
claim descended to, and became vested in, his said children. > “:- ~ - 
` ‘Seetion-28 of the forcible entry. and detainer Act; Laws 1851 and. - 
. ?59, page 38, provides that, “ the estate, or the-merits-of the title ^ 
« shallin no wise bé inquiréd into in any complaint which shall ta; 
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: vert this title, if the action proceeds, but“ he-must be permitted to 
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. titles: The gole object of this action is to determine the right of 
. immediate possession to real estate, without reference to title, and to 
hold otherwise would, be to allow justices of the peace to adjudicate - ~ 
' titles to'land contrary-to the express-provisions of the.Organic; Act. -- -` 
It is said that the Commissioner “of the General. Land Office. has ` 
. " decided that the héirs of persons wlio died before,the passage of the 
Donation Act cannot hold by virtue of-any settlement made by such -- 
~ "decedents prior to that*time, but no opion is given upon this point. — , 
"The first objection taken is fatal to the action." — -. ien Vous 
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X Jn ax.action for violating a contract, where the contract furmshes the measure of ., . — 
damages, no other will be adopted. ^, "M Ne 1 

“9 Witnesses, except upon questions of skill or science, are not allowed to give their opinions, — + š 
ag evidence where they have np personal knowledge of the facts m the ease, x hyo 
1 2A S E s EU t E 4 i Qr. eed D eS. 
‘, 77 WirnaMs, Chief  Justice.—Several objections are made to the 
~ . proceedings in the court below, only"two of which deserve particular 
notice. ,Evidence was given on the trial to prove ,that the pafties 


^' “made a ‘contract by which defendant in error was to cultivate in 
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, exhibited by virtue of this Aót?' It is impossible tp.sustai. this - ~~. 
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'wheat-and rye a certain quantity, of. plaintifs land—plaintiff | to 
furnish seed, team, &oc., arid defendent to. thrégh and deliver-one-half 

_ of, the grain to plaintiff...’ Further evidence was-given to show-that ` 
|. defendant, aftér taking possession;of,.did not cultivate the said land 
in wheat and rye, but permitted-a volunteer crop.of oáts „to grow 
.. 5 wponidt; The-District Court instructed the;jury that the- f reason: 
able rent X. of-the- ground was, the rule by whick to estimate faw- 


" ages for the violation of said contract, ^ We régard. this. instruction ` 


as-incorreċt. ` Where the contract furnishes the measure.of damages, 
- 30 other will.be'adopted. The value of the’ grain which the-plaintiff 
` "woüld have received from a compliance with the: contract; by. defend- 

. ^ ‘aut, is thé proper standard for estimating damages in-this case... No. 
injustice is worked by requiring a party to perform his agreement, or 
pay in damages. what would bà equivalent to a- performance. ^ But 

- . ibis mode of computing damages, it is sajd; is too vague And.-uncer- 

, taid., -Farmers acquainted, with the land in'question-can tell about. 


h 


:* , greater danger of mistake here than in any other case where an exer- 
“cise of judgment is necessary in the estimationof damages: Suppose - 

- — - Zachary had, sued Swanger for want of skill and inattention. to the ` 
- erop, by, which it was injured, it- certainly would be competent, for 


produced upon the ground, inorder to ascertgin:his damages, and if, 
`. + ~ this is practicable and safe in ense of a poor ‘crop, it: is surely none 
"the Jess.so‘in,case of’ no crop at all.- It is.» general rule of law, 

respecting the manner, of damages, that when: an injury-has been 
sustained, for which the law ‘gives a remedy, such remedy shall be 
commensurate with the-injury to which it is'applied. Rockwood ws. _ 
Allen, .T Mass. ‘2545, Swifé'vs. Barnes, 16 Pick, 194.. To make `~- 

` the rent of land the measure of damagés in. this case would-be to 

* “deny to plaintiff full reparation for the injury which he has suffered. 


. quantity of grain, as much so’ as: if; defendant. had agréed to 
' deliver a certain number of bushels at a specified time, and had failed 
.to do so. The court below permitted a witness, who had never seen 
the volunteer crop of oats to form an opinion as to its value from the 
other testimony in the case, and give such opinion as evidence-to the 
jury. This was contrary to the well established rule that witnesses, ^ 
except upon questions of skill ‘ot science, are not allowed to igive 
their opinions as eyidence where they have no personal knowledgè of 
; the facts in the case. The People vs. Bodine, 1 Denio, 981; Wood., 
"o ‘burn vs. Farmers? and Mechanics’ Bank, 5 Watts & Serg. 447; 
> > Rider va: Ocean Insurance Company, 20 Pick, 259; Beard vs. Rirk, -- 
11 New Hampshire, 397; Doe'vs. Reagan, 5 Black; 217. The 
other proceedings of the District Court, in this case seem to be 
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how much it would produce with proper: cultivation, and there-is no ~.. 


-~ ` Zachary to show what-sort of-a crop skill and attention would have qo? 


> By the delinquency of defendant, plaintiff has lost an ascertainable” 
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